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Submitted via the Federal eRulemaking Portal andiEta NWP2017@usace.army.mil

Re: Comments on the U.S. Army Corps of Engineers’mposal to Reissue and
Modify Nationwide Permit 12, Docket No. COE-2015-007

On behalf of Sierra Club, Appalachian Mountain Adates, Bold Alliance, Center for
Biological Diversity, Citizens for Water, Clean lhe River Environment (CURE), Corporate
Ethics International, Damascus Citizens for Sustaiiity, Delaware Riverkeeper Network,
Dominion Pipeline Monitoring Coalition, Elgin Gre&roups 350, Forest City 350, For Love of
Water (FLOW), Great Old Broads for Wilderness, Hotl@ Earth, Minnesota Public Interest
Research Group, MN350, Mobile Bay Group Sierra CNétional Wildlife Federation, Preserve
Craig, Riverkeeper, Inc., Southern Environmental IGenter, WildEarth Guardians, Wisconsin
Safe Energy Alliance, 350Kishwaukee, and 350 Madige submit these comments in
response to the U.S. Army Corps of Engineers’ NodtProposed Rulemaking to Reissue and
Modify Nationwide Permits, published at 81 Fedé&tabister 35185 (June 1, 2016). Our
comments below focus on the U.S. Army Corps of BEegis’ Proposal to Reissue and Modify
Nationwide Permit 12 for Utility Line Activities WP 127)}

Under Section 404 of the Clean Water Act and Sec®of the Rivers and Harbors Act,
the U.S. Army Corps of Engineers (“the Corps”) ssnationwide permits (“NWPs”) to
authorize any category of activities involving diacges of dredged or fill material into waters of
the U.S. that will result in no more than minimadlividual and cumulative adverse
environmental effects. There are currently 50 NWPs, which were publistiedrebruary 21,

11d. at 35198-99.
2|d. at 35185.



2012 and expire on March 18, 2017. The Corps is noyp@sing to modify and reissue the 50
NWPs as well as issue two new NWPs and one newgerandition. The Corps’ Notice
specifies that it is soliciting comments on all ests of these proposed NWPs.

NWP 12 authorizes discharges of dredged or fillemal into waters of the United States
and structures or work in navigable waters of tingédl States for crossings of those waters
associated with the construction, maintenancegair of utility lines and associated facilities,
provided the activity does not result in the lobgreater than 1/2-acre of waters for each single
and complete project.The proposed modifications to NWP 12, which atailed at 81 Federal
Register 35198-99, will not change NWP 12 in anlyssantive way from the version
promulgated in 2012. The Corps is primarily prapggo add clarifying language to the text of
NWP 12.

[Page Intentionally Left Blank]

377 Fed. Reg. 10184.
81 Fed. Reg. 35185.
® Draft Decision Document for NWP 12 (“DDD"), at 1.
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INTRODUCTION AND SUMMARY

Nationwide Permit 12 is a general 8404(e) perndt the Corps uses to permit pipelines
and other utility projects that would have up t2-atre of “loss of waters of the US.” On its
face, NWP 12 would appear to permit only small jageprojects with truly minimal
environmental impacts, a category of activitiesvtoch 404(e) was intended. However, the
Corps applies NWP 12 separately to each wateriagsatong a pipeline route, which allows it
to approve massive, controversial oil and gas pipslprojects by artificially treating them as
thousands of “single and complete” projects thahegualify under NWP 12. The Corps has
used NWP 12 increasingly in recent years to apppgpelines that are hundreds and even
thousands of miles long without any public noticéransparent environmental review process.

While the Corps’ use of NWP 12 is not new— it hasdivarious iterations of NWP 12
for the last few decades— it is only since 2012 tha Corps began using NWP 12 to approve
massive pipeline projects with no project-spedd\@A or NEPA review. For example, Btop
the Pipeline v. White233 F. Supp. 2d 957, 961-63 (S.D. Ohio 2002} % rile oil pipeline was
proposed primarily on private lands. The applinight verification from the Corps under
NWP 12 for the pipeline’s 408 water crossings sprang the length of the pipelifidihere,
the Corps district engineers correctly determired the impacts of the overall project would be
more than minimal and declined to verify the projgeder NWP 12, requiring instead an
individual §404 permit and a NEPA analysis thatared the entire pipeline.

To the best of our knowledge, prior to 2012, thepSdiad never before used NWP 12 to
permit hundreds or thousands of water crossingppoove a major pipeline project without an
individual 8404 permit or without any project-sgecNEPA review conducted by the Corps or
any other federal agenéy.

°1d. at 961.

’1d. at 963.

8 See, e.g. Sierra Club v. Clintpii46 F. Supp. 2d 1025, 1028 (D. Minn. 2010) (tloeps and
DOS prepared an EIS for a 326-mile crude oil piptiiHammond v. Nortor870 F. Supp. 2d
226, 253 (D.D.C. 2005) (requiring BLM to analyzdamnestic oil pipeline that under NEPA,
including the portions on private land)ilderness Soc. v. Mortpd79 F.2d 842 (D.C. Cir.
1973) (Department of the Interior prepared an BISah 789-mile oil pipeline)City of Los
Angeles vU.S. Dep't of Agri¢.950 F. Supp. 1005 (C.D. Cal. 1996) (Forest Serpiepared an
EIS for a 171-mile oil pipelineSpiller v. Walker A-98-CA-255-SS, 2002 WL 1609722 (W.D.
Tex. July 19, 2002aff'd sub nom Spiller v. Whijt852 F.3d 235 (5th Cir. 2003) (requiring the
Corps and other agencies to analyze oil pipelimeuNEPA);No Oilport! v. Carter 520 F.
Supp. 334 (W.D. Wash. 1981) (agencies prepared@ufioE an 1,500 mile oil pipeline from
Washington to MinnesotalBucks Cnty. Bd. of Comm'rs v. Interstate Energy @@8 F. Supp.
805 (E.D. Pa.1975) (agency prepared an EIS for3ami& oil pipeline in Pennsylvaniajohio
Transp. Co. v. United States Cl. Ct. 620, 622 (1984) aff'd, 766 F.2d 499d(K&ir. 1985)
(BLM prepared an EIS for an oil pipeline from thali@rnia coast taMidland, Texas).



However, following the rejection of the first apgtion for the controversial Keystone
XL, President Obama issued a Presidential Memorarmlu March 22, 2012 that directed
federal agencies to expedite their reviews of frigehfrastructure projectsShortly thereafter,
TransCanada separated Keystone XL pipeline projeztwo segments, and the Corps verified
the 2,227 water crossings of the southern segment called the Gulf Coast Pipeline, under
NWP 12 without an individual permit and without gornpject-level NEPA analysis. This marked
the first time the Corps had approved a major ptajethis way using NWP 12.

Since using NWP 12 to permit the Gulf Coast Pipeln 2012, the Corps has verified
several other major pipelines in the same way.eixample, four Corps district offices verified
the 600-mile Flanagan South crude oil pipelineuliol,950 waterways in four states under
NWP 12, without any public notice or project-specMIEPA or CWA review'? Recently, the
Corps verified the 1,168-mile Dakota Access Pipetimough North Dakota, South Dakota,
lowa, and lllinois using NWP 12.

As set forth in detail below, these major oil arad gipeline projects have significant
impacts on US waters and on the overall environmealuding but not limited to the impacts of
crude oil spills and ruptures of other types ofgfiiges, the conversion of forested wetlands to
scrub-shrub wetlands necessary to construct andtamaithe pipeline rights-of-way, the
cumulative impacts associated with forest fragmenahabitat loss, sedimentation and water
guality degradation, and the climate impacts assediwith a massive buildout of fossil fuel
infrastructure*?

Simply put, the Congress did not intend the NWRypm to be used to streamline major
infrastructure projects like the Gulf Coast Pipelithe Flanagan South Pipeline, and the Dakota
Access Pipeline. Pipeline projects like these shaunldergo an individual 8404 permit review.

For the reasons explained herein, we strongly appusreissuance of NWP 12 and its
provisions that allow segmented approval of majpelnes without any project-specific
environmental review or public review process. Vigeuthe Corps to allow NWP 12 to expire
without reissuance, and require individual 840per for pipelines going forward.
Alternatively, the Corps should amend NWP 12 torassl violations of the Clean Water Act
(CWA) and the National Environmental Policy Act (RE) highlighted in these comments, and

® Presidential Memorandum -- Expediting Review gfeffine Projects from Cushing, Oklahoma,
to Port Arthur, Texas, and Other Domestic Pipelifeastructure Projects (March 22, 2012),
available at https://www.whitehouse.gov/the-prefEea’2012/03/22/presidential-memorandum-
expediting-review-pipeline-projects-cushing-okla.

9 Sjerra Club v. BostigkPlaintiffs’ Motion for Summary Judgment, attactesdExhibit 1.

1 See http://www.thedickinsonpress.com/energy/bald@82041-us-army-corps-engineers-
approves-dakota-access-river-crossing-permits.

12 Seesection IV for an additional discussion of pipelimpacts.



to ensure that pipelines permitted by NWP 12 hahg minimal environmental impacts and that
those impacts are properly considered prior tceisse of NWP 12.

Il. PUBLIC PARTICIPATION ISSUES

Public participation plays an important role inlbtihte CWA and NEPASee, e.g. 33
U.S.C. § 1251(e) (“public participation in the deysnent . . . of any . . . program established by
the Administrator. . . under this chapter shalpb&vided for, encouraged, and assisted by the
Administrator . . .”;ld. 88 1500.1(b) (2010) (“public scrutiny [is] essaiifi, 8§ 1500.2(d) (2010)
(the agency must “encourage and facilitate pubhMoivement”), 8 1506.6 (2010) (the agency
must “[m]ake diligent efforts to involve the publio preparing environmental documents, give
“public notice of ... the availability of environmt&&l documents so as to inform those persons ...
who may be interested or affected,” and “solicppriate information from the public.”).

Rather than requiring individual 8404 permits arteP analyses for specific pipelines
constructed in the US and allowing the public taghen on the proposal, the Corps is violating
these requirements be creating multiple levelgwiew at various times and by various Corps
offices that the public cannot possibly abide btk project-verification level, district
engineers prohibit any public involvement by claigthe only opportunity for involvement was
upon issuance of the NWP that already occurredn&mber of the public without previous
knowledge of Corps permitting procedures who maxehast learned that a crude oil pipeline
will cross their property, that amounts to havimgapportunity at all. To make matters worse,
the Corps appears to now add another regional tdweliew that is all form and no substance.
The reality is that at each stage of review, thgp€alaims the analysis is conducted at a
different level of review. However, as demonstratgdhe Gulf Coast Pipeline and Flanagan
South Pipeline, the reality is the review neverussat all. No Corps official at any level ever
evaluated the environmental and safety risks pbgdatiose pipelines or invited the public to be
involved.

The Corps’ June 1 Federal Register notice stagsortly after the publication of this
Federal Register document, each Corps districtpuitilish a public notice to solicit comments
on its proposed regional conditions for these NWPSimilarly, the notice states:

At approximately the same time as the publicatidnthis Federal Register
notice, each Corps district will issue an initialptic notice. The public comment
period for these district public notices will be d&ys. Those initial public notices
will include proposed Corps regional conditions @leped by our district offices,
and will also request comments or suggestions @lit@nal Corps regional
conditions or modifications to the proposed Corgianal conditions?

1381 Fed. Reg. 35186.
%1d. at 35195.



Indeed, several Corps district offices appear tetadready conducted the 45-day
comment period on proposed regional conditionsingnglrior to the August 1, 2016 comment
period for the NWP$’® This approach runs afoul of the public participatiequirements of the
CWA and NEPA.

Corps regulations require division engineers tdipblyegional conditions, but they do
not specify the short 45-day duration for a comnpamiod:

(i) Concurrent with the Chief of Engineers' natédtion of proposed, modified,
reissued, or revoked NWPs, DEs will notify the kmowterested public by a
notice issued at the district level. The noticel wniclude proposed regional
conditions or proposed revocations of NWP authtiona for specific geographic
areas, classes of activities, or classes of wateasy, developed by the division
engineer®

It makes little sense for the division engineerprimpose regional conditions, and conclude the
public comment period on those conditions, pricthi Corps finalizing the NWPs on a
nationwide basis, let alone prior to the Corps aafiag its public comment period at the or
regional scales. As the Corps explains, regionatlitmns are meant to be developed in
conjunction with a regional cumulative effects gsa to inform division engineers’
determinations about whether the NWPs combined retjional conditions would result in only
minimal impacts to the environment:

When the Corps issues or reissues NWPs, Corpsdatigisire required to prepare
supplemental decision documents to provide regioaallyses of the

environmental effects of those NWPs. The suppleata@cision documents also
support the division engineer’s decision on modidyi suspending, or revoking
one or more NWPs in a particular region. Nationwpgemits are modified on a
regional basis through the addition of regionalditons, which restricts the use
of the NWPs in those regions that are subjectdsehregional conditions.

Division engineers cannot possibly develop thoselitmns and hold a public comment
period before it understands what changes, if aillype made to the NWPs at the national
level, and before it has an opportunity to actuallgluate the cumulative effects at a regional
level. Although it is not entirely clear, it appedhat the Corps will prepare further regional

15 See, e.g.Galveston District Notice, available at
http://www.swg.usace.army.mil/Media/Public-Notio&dicle/792864/nationwide-permit-
reissuance-and-texas-regional-conditions-for-contmBock Island District Notice, available at
http://www.mvr.usace.army.mil/Portals/48/docs/regoity/publicnotices/2017%20NATIONWI
DE%20PERMIT%20REISSUANCE.pdf?ver=2016-06-14-161389-

1©33 C.F.R. § 330.5(2)(ii).

1781 Fed. Regat 35189.




NEPA analysis (including a cumulative effects asayat the district/division engineer level
sometime in the future:

On JuneThe US Army Corps of Engineers recently gsegd to reissue

For the NWPs, the assessment of cumulative effectairs at three levels:
National, regional, and the verification stage. leatational NWP decision
document includes a national-scale NEPA cumulag¥fects analysis. Each
supplemental decision document has a NEPA cumaelagffects analysis
conducted for a region, which is usually a stat€omps district?

Corps divisions are required to prepare supplemeaigaision documents to
provide regional analyses of the environmental at$feof those NWPs. The
supplemental decision documents also support thsial engineer’s decision on
modifying, suspending, or revoking one or more NWiPs particular region.
Nationwide permits are modified on a regional baki®ugh the addition of
regional conditions, which restricts the use of lW&Ps in those regions that are
subject to those regional conditions. Supplemedéalision documents include
regional cumulative effects analyses conducted wtitke NEPA definition, and
for those NWPs that authorize discharges of dredgdil material into waters of
the United States, regional cumulative effects ys®s conducted in accordance
with the 404(b)(1) guidelines approach at 40 CFR.2®). The geographic
regions considered in a supplemental decision deatirmay be of cumulative
adverse environmental effects are made at diffegenigraphic scales. In their
supplemental decision documents, division engin@elisevaluate cumulative
effects of each NWP at the scale of a Corps distsiate, or other geographic
area, such as a watershed or ecoretjion.

Within this 90-day period [90 days before the plkesheffective date of March 19,

2017], Corps districts will prepare supplementalcisien documents and

proposed regional conditions for approval by disengineers before the final
NWPs go into effect. Supplemental decision documeraddress the

environmental considerations related to the udeWPs in a Corps district, state,
or other geographic region. The supplemental datidocuments will certify that

the NWPs, with any regional conditions or geograsispensions or revocations,
will authorize only those activities that resultrio more than minimal individual

and cumulative adverse effects on the environmeahy relevant public interest
review factor.

Supplemental decision documents include regionatutative effects analyses
conducted under the NEPA definition, and for thdd&/Ps that authorize

181d. at 35190.
191d. at 35187.



discharges of dredged or fill material into watefshe United States, regional
cumulative effects analyses conducted in accordawith the 404(b)(1)
guidelines approach at 40 CFR 230.7(b). The gebgrapgions considered in a
supplemental decision document may be of cumulaigdeerse environmental
effects are made at different geographic scaleghdir supplemental decision
documents, division engineers will evaluate cunivgaeffects of each NWP at
the scale of a Corps district, state, or other gialgc area, such as a watershed or
ecoregion. If the division engineer is not suspegdir revoking an NWP in a
particular region, a supplemental decision docunfentan NWP includes a
statement finding that the use of that NWP in #gian will cause only minimal
individual and cumulative adverse environmenta &g’

In response to the district's public notice, insteel parties may suggest
additional Corps regional conditions or change<Ctorps regional conditions.
They may also suggest suspension or revocationVéPdlin certain geographic
areas, such as specific watersheds or waterbd@lies. comments should include
data to support the need for the suggested motiditg suspensions, or
revocations of NWPs. After the NWPs are issued aissued, the division
engineer will issue supplemental decision documemteach NWP in a specific
region €.g.,a state or Corps district). Each supplemental detidocument will
evaluate the NWP on a regional baggy(,by Corps district geographic area of
responsibility or by state) and discuss the need\l&/P regional conditions for
that NWP. Each supplemental decision documentalshy include a statement by
the division engineer, which will certify that tddWP, with approved regional
conditions, will authorize only those activitiesathwill have no more than
minimal individual and cumulative adverse enviromtaé effects?*

This suggests that each division engineer will &mppnt the national-scale NEPA
analysis i e.,the NWP 12 DDD) with additional NEPA processes traalyze the cumulative
impacts of NWP 12 at a regional level, but the Gdrps not made that explicitly clear. In fact,
the Corps has failed to prepare additional regewell NEPA analyses in the past, and in fact has
argued repeatedly that the Decision Document enofed to constitute its sole NEPA document:

the Corps performs the required NEPA analysisHerrelevant class of activities
at the time that it issues the general permit, &fHEPA compliance is
accomplished through decision documents prepardatidoyorps for each NWP.
. No further NEPA evaluation is required the Corpsues a verification
decision that the stream crossings associatedthatiproject are authorized under
the NWP. ... The Corps, however, fully dischargedlites under NEPA when it
reissued NWP 12 in 2012. Informed by extensive lfeeld from the public and

201d. at 35189-90.
211d. at 35195-96.



key stakeholders, the Corps complied with NEPA witeissued its EA and
Finding of No Significant Impact for NWP £2.

Finally, the development of regional conditions énel regional-level supplemental
decision document violates the CWA and NEPA in mber of additional ways:

1. As explained above, the regional comment penwere conducted prematurely and
failed the provide the public with an adequate oppuoty for involvement, since the comment
period for the NWPs is ongoing at the national lewel the results of that process are unknown.

2. The Federal Register notice states and/or @sphat regional conditions and regional
NEPA analysis are required by law. However, Coggaitations indicate that these processes are
not mandatory:

(1) A division engineemay use his discretionary authority to modify, suspesrd
revoke NWP authorizations for any specific geograpinea, class of activities, or
class of waters within his division, including orstatewide basis, by issuing a
public notice or notifying the individuals involvéd

Thus, there is no guarantee that the regional noadibn of the NWPs will occur, which
reinforces the need for the Corps to make a fietdmnination upon issuance of a NWP without
reliance on future processes that may not occueXpkined throughout these comments).

3. It is unclear whether the Corps district/dieisiengineers will invite public comment on
the supplemental NEPA analyses prepared at thenadievel. The 45-day public comment
period already conducted do not contain any regianalysis of cumulative effects, do not
contain a draft supplemental NEPA document, andadaefer to NEPA at aft* The public
comment period for these and other districts apfeebe related only to the proposed regional
conditions rather than any environmental analybitie Corps fails to do so, it would constitute
a violation of CWA and NEPA regulations. Commentaeseby request notification of any
additional public comment period conducted in ietato NWP 12 at any level.

4, To the extent that the Corps ultimately dediteeaddress the CWA and NEPA
deficiencies described herein following its oppaityto do so, Commenters request that these

22 Exhibit 4, at 28.

*333 C.F.R. § 330.5(c)(1).

24 See, e.g.Galveston District Notice, available at
http://www.swg.usace.army.mil/Media/Public-Notiokdicle/792864/nationwide-permit-
reissuance-and-texas-regional-conditions-for-commBock Island District Notice, available at
http://www.mvr.usace.army.mil/Portals/48/docs/redqoiy/publicnotices/2017%20NATIONWI
DE%20PERMIT%20REISSUANCE.pdf?ver=2016-06-14-161389-




comments be shared with district/division enginegrd urge them to decline the reauthorization
of NWP 12 in their respective regions or make tmommended changes.

. NWP 12 IS ARBITRARY AND CAPRICIOUS AND VIOLATE S THE CWA
8404(E)

A. The Clean Water Act - Legal Background

The CWA was enacted by Congress in 1972 to “restodemaintain the chemical,
physical, and biological integrity of the Natiomgters.?> To achieve this goal, section 404 of
the CWA prohibits the discharge of any pollutantluding dredged spoil or other fill material,
into navigable waters unless authorized by a pefmit

Section 404 of the CWA gives the Corps primary oesjbility for permitting
construction activities that involve dredge antldflU.S. waters! The Corps oversees the 404
permit process and must comply with guidelines prigated by the U.S. Environmental
Protection Agency (“EPA”), which are incorporatedoi the Corps’ own regulatioi8 The
underlying intent behind the guidelines, knowntes404(b)(1) guidelines and set forth at 40
C.F.R. Part 230 subparts B through J, is that drédy fill material should not be discharged if
it will result in an unacceptable impact on the atiiecosyster’

The guidelines provide that no discharge of dredgddl material shall be permitted for
an individual project: (1) if there is a practicalallternative to the proposed discharge; (2) if the
discharge causes or contributes to violations pfiegble state water quality standards; (3) if the
discharge will cause or contribute to significaagchdation of the environment; and (4) unless
all appropriate steps have been taken to minimiterpial adverse impact8.“Practicable
alternatives” include “not discharging into the aratof the U.S. or discharging into an
alternative aquatic site with potentially less dging consequencesThe Corps’ regulations
also require that destruction of wetlands is t@beided to the extent practicabife.

Public participation plays an important role in CWWg&rmitting decisions. The CWA
provides in its general policy section that “pulgarticipation in the development . . . of any . .

%533 U.S.C. § 1251(a).

%1d. § 1344.

T1d. § 1344.

?81d. § 1344(b)(1); 33 C.F.R. §8 320.4(b)(4) (2010)5.22a)(6) (2010).
2940 C.F.R. § 230.1(c) (2010).

%01d. § 230.10 (2010).

311d. 88§ 230.5(c) (2010), 230.10(a) (2010).

3233 C.F.R. § 320.4(r) (2010).



program established by the Administrator. . . untler chapter shall be provided for,
encouraged, and assisted by the Administratdr’® Section 404 states: “The Secretary may
issue permits, after notice and opportunity forlmulearings for the discharge of dredged or fill
material into the navigable waters at specifiegppoisl sites* The applicable Corps regulations
state: “[A]ny person may request, in writing, hat a public hearing be held .... Requests for a
public hearing under this paragraph shall be ghnirless the district engineer determines that
the issues raised are insubstantial or there erwike no valid interest to be served by a
hearing.®® When issuing an individual 404 permit for a spiegifoject, the Corps must comply
with the requirements of the National Environmeiftalicy Act (NEPA).

An alternative to the individual permit processhie nationwide permit program. Section
404(e) allows the Corps to, “after notice and opyoaty for public hearing, issue general
permits on a State, regional, or nationwide basishy category of activities involving
discharges of dredged or fill material if the Séang determines that the activities in such
category are similar in nature, will cause only imial adverse environmental effects when
performed separately, and will have only minimahciative adverse effect on the
environment.®®

Projects authorized by NWPs do not need individeation 404 permits and do not go
through the public and more comprehensive, sitefip@nvironmental and public interest
review individual 404 permits requiré.

NWPs can last up to five years, at which point theyst be reissued or left to
expire®® The previous NWPs were published in the Febr@arn2012, issue of the Federal
Register (77 FR 10184) and expire on March 18, 2The Corps now proposes to reissue 50
NWPs, add two new NWPs, and add one General Condfti The Final Rule also contains a set
of definitions and general conditions that applglidN\WPs?*" These comments discuss the
definitions and general conditions as they relateWP 12, but the critiques should not be read
so as to be limited to NWP 12; rather, they applglt NWPs.

B. Request for Public Hearing

3333 U.S.C. § 1251(e).

3 |d. § 1344(a).

%33 C.F.R. § 327.4(b) (2010).

333 U.S.C. § 1344(e)(1).

3733 C.F.R. § 323.3(a).

3833 U.S.C. § 1344(e)(2ee als8B3 C.F.R. § 330.5.
3981 Fed. Reg. 35186.
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The applicable Corps regulations state: “[A]ny parsnay request, in writing, ... that a
public hearing be held .... Requests for a pul#@rimg under this paragraph shall be granted,
unless the district engineer determines that #heess raised are insubstantial or there is otherwise
no valid interest to be served by a hearifffBased on the significant range of issues assakciate
with permitting oil and gas pipelines nationwidelwno further opportunity for public
involvement, as described in detail throughoutéhmsmments, the undersigned groups hereby
request public hearings on the reissuance of th&BslwW

C. NWP 12 Violates 8404(e) by Permitting MassiverGde Oil and Natural Gas
Pipelines with more than Minimal Environmental Impacts, often with no
Further Project-Specific Environmental Review

NWP 12 permits the construction of utility linesdaassociated facilities that do not result
in the loss of greater than 1/2-acre of waterfieflinited States “for each single and complete
project.”® However, the Corps defines “single and completedr project” as “that portion of
the total linear project proposed or accomplishgdre owner/developer or partnership or other
association of owners/developers that includesraisings of a single water of the United States
(i.e., a single waterbody) at a specific locatigh

The effect of this definition is to allow each wateossing along a proposed linear utility
project to be authorized under NWP 12 separategpasany “single and complete projects.” In
other words, the Corps allows pipeline proponemtstack” NWP 12 thousands of times along a
single pipeline to avoid the requisite individuakmit and project-specific NEPA analysis.
There is no limit to the number of times that agirpipeline or other linear utility project can
use NWP 12, nor is there a maximum number of anfresters of the U.S. that a linear project
can destroy or adversely impact while still beingharized under NWP 12. In addition, there is
no maximum limit to the level of broader environrte@mamage pipelines permitted by NWP 12
can cause.

By permitting massive crude oil, fracked gas, atittohazardous pipelines with
unlimitedenvironmental impacts, NWP 12 violates 8404(egtguirement that the Corps may
issue NWPs only for categories of projects thatSheretary determines “are similar in nature,
will cause only minimal adverse environmental etffaghen performed separately, and will have
only minimal cumulative adverse effect on the eominent.*

The Corps should allow the current version of N#2Ro expire without reissuance,
and/or take steps to ensure that major pipelinds more than minimal environmental impacts
are not permitted by NWP 12. Those include, butnatdimited to, limiting the use of NWP 12

4233 C.F.R. § 327.4(b).

*3|d. at 35219.

4 |d. at 35239 (emphasis added).
%533 U.S.C. §1344(e)(1).
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to a single water crossing along an overall pigeproject, applying the 1/2-acre limit to overall
pipeline projects rather than each water crossingd,including forested wetland “conversion”
within the Corps’ definition of “loss of waters tife US.”

D. NWP 12 Arbitrarily Allows the Piecemealing of Rpeline Projects

The proposed reissuance of NWP 12 is arbitrarycapdicious and in violation of the
CWA because it allows the “piecemealing” of largegtines and other linear projects to avoid
individual 8404 permit review.

Several provisions in the Corps regulations andXtwos regulations prohibit the
“piecemeal” approval of large pipelines through tise of multiple NWPs. For example, Corps
regulations provide that two or more different NWias sometimes be combined to authorize a
project, but that “the same NWP cannot be used itinare once for a single and complete
project.”® Similarly, General Condition 15 (of the propod$¢/P reissuance) provides that
“[tlhe same NWP cannot be used more than oncénéosame single and complete projéét.”
General condition 28 further states: “The use ofartban one NWP for a single and complete
project is prohibited, except when the acreagedbsgters of the United States authorized by
the NWPs does not exceed the acreage limit of iIMPNvith the highest specified acreage
limit.” *®

These regulations are consistent with NEPA's pritibito on segmentation, or piecemeal
approval of large projectSeed40 C.F.R. § 1508.25(a)(requiring connected andutative
actions to be analyzed together unless they woaNe mdependent utility). “The justification
for the rule against segmentation is obvious:névent[s] agencies from dividing one project
into multiple individual actions each of which ir@lually has an insignificant environmental
impact, but which collectively have a substantiapact.”?

In fact, the Corps regulations and the NWPs’ daéns mirror NEPA’s segmentation
doctrine by applying the independent utility. Feample, Corps regulations provide:

[P]ortions of a larger project may proceed underdhthority of the NWPs while
the DE evaluates an individual permit application dther portions of the same

%©33 C.F.R. § 330.6.

4781 Fed. Reg. 35232.

*®1d. at 35235.

9 Delaware Riverkeeper Network v. FERG3 F.3d 1304, 1314 (D.C. Cir. 2014) (quoting
NRDC v. Hodel865 F.2d 288, 297 (D.C. Cir. 19883ge also Taxpayers Watchdog, Inc. v.
Stanley 819 F.2d 294, 298-99 (D.C. Cir. 1987) (the segaten doctrine “was developed to
insure that interrelated projects the overall géftdavhich is environmentally significant, not be
fractionalized into smaller, less significant angd).
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project, butonly if the portions of the project qualifying foNWP authorization
would have independent utility and are able to fuimmn or meet their purpose
independent of the total project¥When the functioning or usefulness of a portion
of the total project qualifying for an NWP is depgent on the remainder of the
project, such that its construction and use woualdbe fully justified even if the
Corps were to deny the individual permit, the NW&esl not apply and all
portions of the project must be evaluated as pérthe individual permit
process.

Furthermore, the definition of “single and complabn-linear project” reads “[T]he total
project proposed or accomplished by one owner/dgeelor partnership or other association of
owners/developers. A single and complete non-lipegject must have independent utility (see
definition of ‘independent utility’)Single and complete non-linear projects may not be
‘piecemealed’ to avoid the limits in an NWP authastion”>!

A project has independent utility only “if it woulze constructed absent the construction
of other projects in the project area. Portiona aifulti-phase project that depend upon other
phases of the project do not have independentyuthases of a project that would be
constructed even if the other phases were not tantbe considered as separate single and
complete projects with independent utilif}?.”

Despite applying these multiple safeguards to prethee piecemealing of large “non-
linear” projects, the Corps arbitrarily allows thiecemealing of massive pipeline projects to
avoid individual permit review in NWP 12. The defion of “single and complete linear
project” reads:

[T]hat portion of the total linear project proposed accomplished by one
owner/developer or partnership or other associatibrowners/developers that
includes all crossings of a single water of the tebhi Statesife., a single
waterbody)at a specific locatior®

NWP 12 thus allows linear utility projects to us&/R 12 separately for each individual water
crossing, and there is no “independent utility’uegment for “single and complete linear
projects.” There is no limit to the number of tereesingle linear utility line can use NWP 12,
nor is there a limit to the number of acres of W&ters that can be lost.

This approach is arbitrary and capricious in sdwsegs. First, the definition of “single
and complete linear project” is contradicts theirmady meaning of the phrase. A small section

033 C.F.R. § 330.6 (emphasis added).
>1 81 Fed. Reg. 35239 (emphasis added).
°21d. at 35238.

>31d. at 35239 (emphasis added).
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of pipeline that has no independent utility andldawot function on its own is, by definition,
neither “single” nor “complete”; rather, it is amcomplete part of a larger project and is wholly
dependent on every other part of the pipeline. Thips artificially treats each pipeline water
crossing as a “single and complete” project onlgoid the limits of the NWP regulations.

Second, by containing no limit to the number okaa utility project as a whole can
destroy, its definition of “single and completedar project’ robs NWP 12’s %2 acre threshold of
any meaning and, in effect, permits linear pipepngects ofanysize andany amount of
environmental impact.

Finally, neither the DDD nor the Federal Registam@incement provide any rational
basis for allowing piecemealing of linear projestsile not allowing the same for non-linear
projects (unless the non-linear projects have iaddpnt utility). The only resemblance of an
explanation is contained in the following definitio

Single and complete linear projedk linear project is a project constructed for
the purpose of getting people, goods, or services) fa point of origin to a
terminal point, whichoften involves multiple crossings of one or more
waterbodies at separate and distant locations....

For linear projects crossing a single owltiple waterbodies several times
separate and distant locationgachcrossing is considered a single ammmplete
project for purposes of NW&uthorizatiorr>

Thus, the Corps’ is apparently attempting to jydtie piecemeal approval of large
pipelines by claiming that multiple water crossingh only be approved if/when the crossings
are “separate and distant” from each other, thagifig the cumulative environmental impacts to
specific waterways or waterways. However, that axation does not withstand scrutiny.

Neither the Corps regulations nor the NWP defingidefine the phrase “separate and
distant” or require that district engineers enfaitt@ undefined phrase. The Corps does use that
phrase in several other instances withithglicationthat NWP 12 can only be used multiple
times ifiwhen the crossings are separate and disan each othet®

>4 Seeg.g,33 C.F.R. § 330.6 (“the same NWP cannot be used than once for a single and
complete project”).

*>81 Fed. Reg. 35239.

0 See, e.g81 Fed Reg. 35188 (“If an NWP verification inohsdmultiple authorizations using a
single NWP é.g.,linear projects with crossings of separate anddisvaters of the United
States authorized by NWPs 12 or 14) ...the distngireeer will evaluate the cumulative effects
of the applicable NWPs within the appropriate gapgic area.”)]d. at 35198 (“The new
proposed Note 2 explains that separate and distassings of waters of the United States may
qualify for separate NWP authorization, consisteitlh past practices...”).
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NWP 12 requires project proponents to include@NB: “[A] description of the
proposed activity... [and] any other NWP(s), regiageneral permit(s), or individual permit(s)
used or intended to be used to authorize any pénegroposed project or any related activity,
including other separate and distant crossingéirfear projects...”®” and requires district
engineers to “include an evaluation of the indialecrossings to determine whether they
individually satisfy the terms and conditions o# tNWP(s), as well as the cumulative effects

caused by all of the crossings authorized by NYvP.

NWP 12 does not define “separate and distant” tuadly impose any “separate and
distant” requirement that district or division emgers can enforce. It is a term without any
meaning or substance. Furthermore, as set fodhdtion Ill.E below, in practice, the district
engineers do not actually conduct any meaningfoiudative effects analysis at the project
verification level, let alone ensure that the wat@ssings are truly “separate and distant” from
each other (by any measure).

The Corps’ verification of the Gulf Coast Pipelilastrates the emptiness of the phrase
“separate and distant.” For that project, threeasse Corps offices were presented with PCNs
for 2,227 water crossings in two states for a irginnected pipeline. The PCNs demonstrated
that many of water crossings were not located epdsate and distant” waterways. Rather,
many of the crossings were within 1/10 of a mileath other, there were as many as six water
crossings per mile in some locations, and someralaes had numerous water crossings and
significant crossings. For example, the pipeliressed a total of 41 waterways in Texas’ Pine
Island Bayou alone, which resulted in the permacksatring of 72 acres of forested wetlands in
that particular bayot? The PCNs demonstrated other locations along helipe with many
crossings that were close in proximity.

Nonetheless, the district engineers failed to neakedetermination as to whether the
water crossings were separate and distant enougt teoqualify for NWP 12 or require an
individual permit (nor did they evaluate the cuntiwia effects of these numerous water
crossings, as explained below). That is becaugskefinition of the term “distant” exists and no
actual requirement that crossings be “distant’ualify for NWP 12 verification.

Therefore, the Corps’ only possible justificatiam &pplying the independent utility
requirement to non-linear projects but not for éinprojects fails. Indeed, there would be no
need for a distinction between linear and non-lineajects at all if the Corps simply imposed
the “independent utility” requirement @fll projects with a caveat that individual water

781 Fed. Reg. at 35236.

*%]d. at 35237.

% Sjerra Club v. BostickAppellants’ Opening Brief, attached as Exhibit51-52.
% See Exhibit 3.
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crossings could be verified separately under NWH tti2y were truly “separate and distant™—
only if water crossings were located in separatergheds or located several miles from the
nearest water crossing along the same project.

NWP 12 is arbitrary and capricious and in violatadrihe CWA and the APA due its use
of the “independent utility” test for non-lineargpects but not for linear projects; its allowance
the piecemealing permitting/approval of large pipelprojects; and its lack of any definition of
“separate and distant” or requirement that the igron be enforced.

E. The Corps’ Project-Level Cumulative Impacts Relew is Insufficient and
Cannot be used to Justify Unlimited use of NWP 12rpa Pipeline

As set forth above, NWP 12 violates 8404(e) by ptimy pipeline projects with more
than minimal environmental impacts; in fact, untied environmental impacts. That is due to the
practice of allowing unlimited use of NWP 12 fodimidual water crossings along an overall
pipeline. These overall pipeline projects can shreticross multiple states and impacts thousands
of waterways and other non-aquatic resources, andhave enormous cumulative impacts on
the environment.

The Corps attempts to square the open-ended ratthis permit with the requirements
of 8404(e) on the basis that district engineersuata the cumulative impacts of overall pipeline
projects at the project verification level and ardinat pipelines with more than minimal
impacts are not verified under NWP Be, e.g81 Fed Reg. 35187-88 (“the district engineer
reviews the PCN and determines whether the propast@dty will result in no more than
minimal individual and cumulative adverse enviromta¢ effects.”);ld. (“Nationwide permits
also allow Corps district engineers to exercisea @ase-by-case basis, discretionary authority to
require individual permits for proposed activitteat may result in more than minimal individual
and cumulative adverse environmental effects.”).

Thus, the Corps justifies the unlimited usage of N¥\2 to permit massive pipeline
projects solely on the basis of the district engisediscretionary project-level cumulative
effects review. The problem with this approachat the project-level review definitely does
not occur inall situations, and the administrative record for saveajor pipeline verifications
suggest that mever occurs at all

NWP 12 is a final permit authorizing pipeline canstion in US waters, usually with no
further action by the Corps. It is only if certairiteria are met that project proponents even need
to notify the Corps by submitting preconstructiaification® As the Corps itself has argued:
“For the vast majority of actions permitted by NWP, the action can proceed with no further

®181 Fed. Reg. 35220.
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review or verification by the Corps, it is only whthe action reaches the threshold for a pre-
construction notification that verification occur&® Thus, a project-level cumulative effects
analysis (either on a pipeline, region-wide, orewsiied-wide scale) will never occur in the vast
majority of cases.

In addition, even where PCNs are required, disémgjineerslo notevaluate cumulative
impacts of overall pipelines at the project vesation level. For example, the Corps verified the
Gulf Coast Pipeline’s 2,227 water crossings sepbrainder NWP 12. In the thousands of pages
of the administrative record f&ierra Club v. Bostigkwhich recounted email and phone
conversations between Corps district staff andrddrgeral and state agencies, thees not a
single mention of any discussion of cumulativectsfer impactof the pipeline projects or of
the multiple water crossings (either on a pipelivide, regional, or watershed scai2).

The Galveston, Tulsa, and Fort Worth district efieeach issued verification letters, but
none contained a single reference to “cumulativesicts” or “cumulative effects,” let alone
made a determination as to whether they would lmenmail or explain that determination. There
was no evidence of any discussion or evaluaticgh@tumulative effects of the overall project,
nor is there any discussion of whether the pragaetiter crossings are distant enough to be
verified separately. The Corps never discussedivehgtermanently clearing 72 acres of forested
wetlands in Texas’ Pine Island Bayou alone—or 1d@salong the entire pipeline— would
constitute more than minimal cumulative effectsr Nas there any consideration or discussion
of any cumulative effects across the boundariesach of the three districtsd, on a pipeline-
wide scale), or the cumulative effects associatitl @ther federal and non-federal projects in
the vicinity of the pipelin&?

None of the verification letters even acknowledge pipeline’s existence in the other
districts- each simply states that the project sidet terms and conditions of NWP 12 and can
therefore proceed within the respective CorpsidistrFurthermore, the Galveston district issued
their final verifications well before the Fort WhrbDistrict even received the information it
requested on the pipeline’s impacts to wetland#, \would not have been possible for the
districts to coordinated on cumulative impatts.

In the entirety of the administrative record, tmdy use of the words “cumulative
effects” or “cumulative impacts” was a single bgilate conclusory sentence that recited the
legal test, and which was pre-printed on the “memdum of decision” for each project: “The

%2 Sierra Club v. U.S. Army Corps of Eng'Befendants’ Cross-Motion for Summary Judgment,
attached as Exhibit 4, at 33.

®3 Exhibit 2, at 49-53.

** Exhibit 1, at 36-37.

% Exhibit 2, at 51-52.
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proposed activity, with proposed mitigation wousgult in no more than minimal individual and
cumulative adverse environmental effects and waolcbe contrary to the public intere§8.As
the Corps conceded in litigation, these conclusieere pre-written on the template forms the
Corps used, which was obvious because each dististakenly referred to the General
Condition 27(e), which is a general condition frtma 2007 version of the NWP 12 that no
longer existed when these verifications were issued

General Condition 27(e) required only: “In reviegithe PCN for the proposed activity,
the district engineer will determine whether théwaty authorized by the NWP will result in
more than minimal individual or cumulative adveeswironmental effects or may be contrary to
the public interest®” In 2012, the Corps eliminated General ConditiofePand added the new
section D, which expressly states that when revigwnear projects, the district engineers’
decision “will include an evaluation of ...the cumiita effects caused by all of the crossings
authorized by NWP. ...” and that the evaluation “wiinsider the direct and indirect
effects...”™ Thus, the 2012 version of NWP 12 contained n@eciic requirements for
evaluating the cumulative effects of pipelinesapproving the Gulf Coast Pipeline, the district
engineers ignored these new requirements and sinsgly the old forms that came with the
cumulative effects conclusion rubber-stamped omthEhey did not “include an evaluation of
...the cumulative effects caused by all of the crugsiauthorized by NWP. ...” as Section D
requires.

In Sierra Club v. Bostickivolving the Gulf Coast Pipeline, Sierra Club apled the
denial of their motion for preliminary injunction the 10th Circuit Court of Appeals The
majority declined to discuss the merits of SierhabG claims at all, finding instead that the
balancing of the equities weighed against a prelmyi injunction®® However, Judge Martinez
did address the merits in his dissent, and foulaglaof any cumulative effects evaluation:

The letters of approval prepared by each districhdt provide a reasoned basis
for any cumulative impacts analysis. Despite the Corps’teation to the
contrary, the law is clear that the agency canimply state the legal standard
and then recite that it made a “determination” gath criteria were satisfied.

In this case, the Corps failed to sufficiently @autate its reasoning for concluding
that the authorization of 2,227 uses of NWP 12 dostruct the Gulf Coast
Pipeline would cause only minimal cumulative impddtere is no mention in the
administrative record of any collaboration betwé®an Districts with regard to the

®1d. at 49-53.

®772 Fed. Reg. 11195 (March 12, 2007).

%8 77 Fed. Reg. 10287.

%9539 Fed.Appx. 885, 889-890 (10th Cir. 2013).
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cumulative impact of the entire length of the GObfast Pipeline. There are also
no specific findings in support of the Corps’ carssbn that the Gulf Coast
Pipeline, as a whole, would have minimal cumulaiiapact’®

Moreover, the Corps’ own litigation positions demstrate the lack of any meaningful
cumulative effects analysis at the project levéteAapproving the 600-mile Flanagan South
crude oil pipeline in the same manner as the Gadst Pipeline—without any discussion of
cumulative effects at the project verification lev¢he Corps argued that “the Corps’
regulations do not require consideration of the alative adverse environmental effects of the
crossings for the entire Pipeliné-Instead, the Corps argued that it could evallee t
cumulative effects of NWP 12 permitted pipelinesaciegional basis... or by using a different
type of geographic area, such as an ecoredfoee alsExhibit 4, at 41:

Plaintiffs are correct in asserting that the Codistricts did not consider the
cumulative impact of all of the 1,950 crossingsemdWP 12 along the full 600
mile route of the Pipeline before verifying the bggbility of NWP 12 for any
individual crossing. Plaintiffs are mistaken, howevin arguing the Corps’s
regulations required consideration of the cumuéatadverse environmental
effects of theentire Pipeline. Instead, each district made a deternunathat
addressed the cumulative effects with respect eoaththorized crossings within
that one district...

If the Corps’ position is correct, NWP 12 viola@$04(e) by failing to require any evaluation of
the cumulative effects of entire pipelines perndittyy NWP 12 i(e., by allowing district
engineers to focus only on the section of pipeliitéin their district without consideration of
the rest of the pipeline).

Even if the “regional” focus of the analysis well®waed, the administrative records for
both the Gulf Coast Pipeline and the Flanagan SBigeline neglected to contain any discussion
whatsoever of cumulative effects at any scale—pmpelvide, regional, or by ecoregion.
Incredibly, the Corps has argued repeatedly aptbgct level that it need not actually “include”
any evaluation of cumulative effects in its recas, Section D plainly requireSee, e.gExhibit
5, at 55 (“Sierra Club assumes that the verificatedters themselves were required to explicitly
address cumulative impacts and evaluate potentjécts...But no statute or regulation dictates
the content of verification letters, and courtsreatrdictate that the Corps present its verification
decisions in a particular form.”)

°1d. at 900-901.

"L Sierra Club v. U.S. Army Corps of Eng'isppellees’ Response Brief, attached as Exhibétt 5,
53.

21d. at 54.
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In addition, the Corps all but concedes the absehaay meaningful cumulative effects
analysis by characterizing the district level viegfion as a mere “check- in” or “confirmation”
that individual discharges meet NWP 12's teffifhe Corps cannot defer its cumulative effects
analysis to the project level, arguing the disteicgineers have enormous discretion to require an
individual permit if cumulative impacts are moramhminimal; and then argue at the project
level that there’s no discretionary decision fa thstricts to make.

To summarize: at the NWP 12-issuance level, theE£tmuts the enormous amount of
discretion afforded to district engineers at thgjgut-verification level and their extensive
analysis of cumulative effects that ensures NWEdes not permit pipelines with more than
minimal environmental effects. But at the projeetiication level, the Corps districts separately
verify thousands of water crossings along a pigeluithout any discussion of cumulative
effects, either within their respective districtspipeline or region-wide, and argue that they are
not required to do so. The Corps cannot have h hatys.

F. NWP 12 Violates 8404(e) by Failing to make a &l Minimal Effects
Determination until after the Opportunity for Publi ¢ Participation has Passed

Public participation plays an important role in CVg@rmitting decisions. The CWA
provides in its general policy section that “pulgarticipation in the development . . . of any . .
program established by the Administrator. . . unider chapter shall be provided for,
encouraged, and assisted by the Administratdr’? Section 404 states: “The Secretary may
issue permits, after notice and opportunity forlmulearings for the discharge of dredged or fill
material into the navigable waters at specifiepolisl sites.”

Section 404(e), in particular, allows the Corps‘#&ter notice and opportunity for public
hearing, issue general permits on a State, regionakationwide basis for any category of
activities involving discharges of dredged or fiilaterial if the Secretary determines that the
activities in such category are similar in natuvél, cause only minimal adverse environmental
effects when performed separately, and will havg oninimal cumulative adverse effect on the
environment.*® Corps’ NWP regulations further provide that “[t]hetice will include all
applicable information necessary to provide a deaterstanding of the proposal.”

Thus, Section 8404(e) sets forth a clear orderttt@aCorps must follow: first, it must
define a category of activities and determine wethat category will have only minimal

3 See, e.gSierra Club v. U.S. Army Corps of Eng’Befendants’ Opposition to Motion for
Preliminary Injunctionattachedas Exhibit 6, at 32.

"33 U.S.C. § 1251(e).

°1d. § 1344(a).

°33 U.S.C. § 1344(e)(1).

733 C.F.R. §325.3(b).
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effects; second the Corps must allow public commenthat determination; third, after the
Corps has made its determination and allowed pebliement, the Corps may issue the NWP.

Rather than make a final determination that a categf activities will have only
minimal individual and cumulative effects on thesiekonment, as 8404(e) requires, the NWP 12
relies on the discretion of “division and distrgstgineers” to ensure, on a project-by-project
basis, that the activities will have no more thanimal effects.Seesection Ill.E, supra.

The DDD and the Federal Register announcement ohadens of similar claims,
demonstrating that the Final Rule unduly relieshandiscretion of division and district
engineers to make the minimal effects determinatio@ project-by-project basis, after the
opportunity for public notice and comment has pdsse

The minimal effects determination is the linchpfritee Corps’ 8404(e) analysis and the
essential pre-condition for the issuance of a Ng¢Rthe public must be notified of the basis of
that determination at that time in order to haveeaningful opportunity to commefitThe
public’s only opportunity to comment comes at th&RFissuance stage, since there is no public
notice or opportunity at the verification stageu$hthe Corps’ deferral of the minimal effects
determination until the verification stage viola24(e) by preventing the public’s ability to
meaningfully participate.

The Final Rule is arbitrary and capricious andatie$ 404(e), which requires the
Secretary to make a final determination that theviéies will have only minimal cumulative
adverse environmental effedisforeit issues a general nationwide permit, and @figr notice
and opportunity for public hearing.

G. NWP 12 Contains an Arbitrary and Capricious Defnition of “Loss of Waters of
the US” and Fails to Include Conversion of Foreste®Vetlands

The Corps’ definition of “loss of waters of the US"arbitrary and capricious, as well as
NWP 12 that implements that definition, violates WA and the APA. The definition reads, in
pertinent part:

Loss of waters of the United Statedlaters of the United States that are
permanently adversely affectetly filling, flooding, excavation, or drainage
because of the regulated activiBermanent adverse effects inclygermanent
discharges of dredged or fill material that chaageaquatic area tdry land,
increase the bottom elevation of a waterbody, @nge the use of waterbody.
The acreage of loss of watarEthe United States is a threshoigasurement of
the impact to jurisdictional waters for determiniwgether a project may qualify
for an NWP; it is not a net threshold that talculated after considering
compensatory mitigation that may beed to offset losses of aquatic functions

8 New Mexico ex rel. Richardson v. Bureau of Land Mgs65 F.3d 683, 704 (10th Cir. 2009).
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and services. The loss of stream bedudes the acres or linear feet of stream bed
that is filled or excavated asresult of the regulated activity. Watefghe United
States temporarily filledflooded, excavated, or drained, bugstored to pre-
construction contourand elevations after construction, aret included in the
measurement of losef waters of the United States. Impacesulting from
activities that do notequire Department of the Army authorization, sush
activities eligiblefor exemptions under section 404(f)tbe Clean Water Act are
not consideresvhen calculating the loss of waterstioé United State§’

According to this broad definition, a “loss” of W@ters would include a wide variety of
activities that cause permanent adverse effectaters. In the pipeline context, that would
include the conversion of high-quality forested laed to scrub shrub wetlands for the
construction and permanent maintenance of pipeigits-of-way. The DDD explains this
practice of forested wetland conversion to lessality wetland types:

The construction, maintenance, repair, or removaltitity lines and associated
facilities may result in the loss or alterationvedétlands. For the construction or
maintenance of utility lines impacts to wetlandd e temporary, unless the site
contains forested wetlands. ... Wetlands may alscopeerted to other uses and
habitat types. Forested wetlands will not be alldwe grow back in the utility
line right-of-way so that the utility line will ndbe damaged and can be easily
maintained. Only shrubs and herbaceous plantshbeilbllowed to grow in the
right-of-way®°

As set forth in section V.1, the removal of highality forested wetland and permanent
conversion to lesser quality scrub shrub wetlaedslts in “permanent adverse effects” and a
“change of use” of the waterbody, thus meetingGbeps’ own definition of loss. For example,
the effects of conversion include decreased strakctund species diversity; decreased soil and
streambank stabilization; decreased erosion arnchsathtion control; loss of forest interior
habitat and species; decreased nutrient storaggpfovisual and aural screentig.

In fact, the Corps explicitly recognizes elsewherthe Federal Register announcement
that forested wetlands conversion results in peenbadverse effects:

Where certain functions and services of waters e United States are
permanently adversely affectebly a regulated activitysuch as discharges of
dredged or fill material into waters of the Unite&tates that will convert a
forested or scrub-shrub wetland to a herbaceous lared in a permanently

981 Fed. Reg. 35238-39.

8DDD, at 36.

81 Schmid & Company, Inc. Consulting Ecologistse Effects of Converting Forest or Scrub
Wetlands to Herbaceous Wetlands in Pennsylvé20a4), attached as Exhibit 7, at 29-30.
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maintained utility line right-of-way mitigation may be required to reduce the
adverse environmental effects of the activity #® o more than minimal lev&d.

Therefore, there is no dispute that the permao@miersion of forested wetlands to lesser
guality wetlands results in permanent adverse tffélcus meeting the Corps’ own definition of
“loss of waters of the US.”

Nonetheless, the Corps routinely fails to consfdegsted wetlands conversion when
calculating “loss” for purposes of NWP 12 qualifica. For example, the Corps verified over 60
individual crossings along the Gulf Coast Pipetim&t would each exceed the 1/2-acre loss
threshold and would not qualify for NWP 12 authatian if forested wetland conversion were
counted®® Had any of these individual crossings requireéhdividual 404 permit, the entire
pipeline would require an individual perfiftNonetheless, the Corps verified the entire pigelin
under NWP 12, which resulted in a total of 130 aarfkforested wetland conversith.

In subsequent litigation, the Corps argued : “whewmetland is converted, there islnss
of waters of the United States; the wetland andters still exist, they just become a different
type.”® However, this argument wrongly suggested thas'l@nly occurs if waters are
eliminated altogether, which is far more stringg@n the permanently adversely affected”
definition, which the Corps admits is met with feted wetland conversion.

The Corps’ position is arbitrary and capricious andtradicts the plain meaning of its
own definition. It also means that NWP 12 violagd94(e) by permitting projects with more
than minimal environmental impacts, measured badividually and cumulativelyg.g, NWP
12 permits pipelines that can destroy an unlimaetbunt of forested wetlands without
triggering individual permit review).

Therefore, NWP 12 must clarify that the conversibforested wetlands fits within the
Corps’ own definition of “loss” and must count tawwahe %2-acre threshold for NWP 12.

H. The Corps Fails to Articulate a Rational Basigor the 1/2—Acre Loss Threshold

8281 Fed. Reg. 35234 (emphasis added).

8 Sierra Club v. BostickPlaintiffs’ Reply on Motion for Summary Judgmeattached as
Exhibit 8, at 8.

8433 C.F.R. § 330.6(d).

% Sierra Club v. BostigkPlaintiffs’ Brief in Support of Motion for Tempary Restraining Order
and Preliminary Injunction, attached as Exhibia®©]5.

8 Sjerra Club v. BostickDefendants’ Response to Motion for Summary Judgnattached as
Exhibit 10,at 16.
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The Draft Decision Document contains no analysisujgport its conclusion that all losses of
U.S. waters under 1/2 -acre are minimalAlaska Ctr. for Env't v. Wes31 F. Supp. 2d 714,
722 (D. Alaska 1998), the court held that the Caogssiance of a NWP for single-family houses
violated NEPA because there was no meaningful dsgon of why the 1/2-acre loss threshold
could not be smaller. The same is true here. ThpChailed to explain how it arrived at the 1/2-
acre loss threshold; how different types of U.Stansacould be impacted by fills of up to 1/2-
acre; and why the lower thresholds used in otheiP¥\§.g, 1/3 acre or 1/10 acre) could not be
used with respect to NWP 12. The Corps’ use oflfBeacre threshold is arbitrary and
capricious and a violation of the APA because thep€ failed to articulate a satisfactory
explanation for that limitColorado Wild v. U.S. Forest Serv.35 F.3d 1204, 1213-14 (10th Cir.
2006).

l. Violates 404(b)(1) Guidelines

The DDD contains a 10-page section intended to tpmiph the Corps’ 404(b)(1)
guidelines, particularly the criteria specified4atC.F.R. § 230.7. DDD, at 46-57. Each section
addresses the criteria in short paragraphs, map#gking in generalities and/or deferring any
meaningful discussion of the criteria to be condddt other levels of reviesee, e.g.DDD, at
46 (“Reviews of pre-construction notifications, i@gal conditions, and local operating
procedures for endangered species will ensure ¢angal with the Endangered Species Act.
Refer to general condition 18 and to 33 CFR 33pfd(finformation and procedures.”); DDD, at
48 (“If a situation arises in which the activitygreres further review, or is more appropriately
reviewed under the individual permit process, psmris of the NWPs allow division and/or
district engineers to take such action.”). As ekyd elsewhere in these comments, this cursory
review is insufficient given that NWP 12 is a fig@rmit authorizing pipelines nationwide
without any further review by the Corps.

The DDD fails to satisfy its 404(b)(1) obligatiorisrst, as explained elsewhere in these
comments, the Corps has provide no basis for tslasion that “(1) The activities in such
category are similar in nature and similar in thipact upon water quality and the aquatic
environment; (2) The activities in such categorif nave only minimal adverse effects when
performed separately; and (3) The activities irhstaetegory will have only minimal cumulative
adverse effects on water quality and the aquatic@mment®’ On the contrary, NWP 12 would
permit a wide range of utility projects such asderwil and fracked gas pipelines and related
infrastructure; their impacts on the environmemtjuding but not limited to spills and leaks of
various transported substances into aquatic envieo, would be significant both individually
and cumulatively; and the Corps has failed to adexjy discuss the cumulative impacts of
projects permitted by NWP 12 and/or require a megfnl cumulative impacts analysis at later
stages.

8740 C.F.R. § 230.7(a).
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To the extent that other sections of these comsmdistuss issues related to the 404(b)(1)
regulations (e.g., cumulative impacts, impactsidamgered species), those critiques are
incorporated herein insofar as they overlap. Intaag the DDD fails to comply with the
requirements of 40 C.F.R. 88 230.1, 230.7, 23@20,1. For example, the Corps has not
demonstrated that there is no “practicable altéraab the proposed discharge which would
have less adverse impact on the aquatic ecosystelong as the alternative does not have other
significant adverse environmental consequen®@%He “no action” alternative.g., requiring an
individual 404 permit for pipelines) would havedemlverse impacts. For the reasons set forth
throughout these comments, the Corps has failedrtgply with its 404(b) guidelines and failed
to demonstrate that reissuance of NWP 12 is imptiic interest.

J. Comments on Definitions

1. “Independent utility: A test to determine what constitutes a single and
complete non-linear project in the Corps Regulatérogram. A project is
considered to have independent utility if it woudd constructed absent the
construction of other projects in the project areartions of a multi-phase
project that depend upon other phases of the grdfeoot have independent
utility. Phases of a project that would be condedceeven if the other phases
were not built can be considered as separate samgleeomplete projects with
independent utility #

As explained above, the Corps should change theitieh of “independent utility” to
clarify that this test applies to linear projecsésveell as non-linear projects.

2. Loss of waters of the United Stated/aters of the United States that are
permanently adversely affected bling, flooding, excavation, or drainage
because of the regulated activity. Permanent advesffects include
permanent discharges of dredged or fill materiat tthhange an aquatic area to
dry land, increase the bottom elevation of a watéybor change the use of a
waterbody?

As explained above, the Corps should amend tliisitien to clarify that the conversion
of forested wetlands to lesser-quality wetland sypenstitutes a “loss of waters of the US,”
since the practice causes permanent adverse effects

3. Single and complete linear projec& linear project is a project constructed
for the purpose of getting people, goods, or ses/icom a point of origin to a
terminal point, which often involves multiple crosys of one or more

8d. § 230.10.
8981 Fed. Reg. 35238.

1d. at 35238.
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waterbodies at separate and distant locations tdine “single and complete
project” is defined as that portion of the totalear project proposed or
accomplished by one owner/developer or partnershipther association of
owners/developers that includes all crossings sihgle water of the United
States i(e., a single waterbody) at a specific location. Foredn projects
crossing a single or multiple waterbodies sevenaé$ at separate and distant
locations, each crossing is considered a single @ndplete project for
purposes of NWP authorization. However, individaabnnels in a braided
stream or river, or individual arms of a largeegularly shaped wetland or
lake, etc., are not separate waterbodies, andingssef such features cannot
be considered separatély.

As explained above, the Corps should amend thisitieh to mirror the definition of
single and complete non-linear project:

Single and complete non-linear projeEbr non-linear projects, the terfaingle and
complete project” is defined at 33 CFR 330.2(i}las total projecproposed or
accomplished by one owner/developer or partnemshgiherassociation of
owners/developers. single and complete non-linear project must hadependent
utility (seedefinition of “independent utility”).Single and complete non-linear projects
may not be “piecemealed” to avoid thimits in an NWP authorizatiorf.

There is no rational basis for treating linear and-linear projects differently. The Corps
should combine the two definitions and not distisglwetween linear and non-linear projects;
and apply the independent utility test to all petgepermitted by NWP 12.

K. Comments on General Conditions

All NWPs are subject to general conditions, whiok published in conjunction with the
NWPs. These general conditions “are additionaVvigions which place restrictions or
limitations on all of the NWPS? and they provide an important backstop to abuskeof
nationwide permitting program.

1. General Condition 7

To protect our public water supply and intakes,@logps must clarify and amend the
requirements under general condition 7 and defiogimity to public water supply intakes.

a. Background

°11d. at 352309.

21d. at 35239.
%33 C.F.R. § 330.2(h).
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The general conditions include general conditiowhich prohibits the use of NWPs
when the activity is within proximity of a publicater supply intaké* If an activity is in
proximity to a public water supply intake, and #fere does not comply with general condition
7, it cannot be verified under a nationwide perimtead, the activity may be approved under an
individual permit®

The prohibition against using nationwide permitpioximity to public water supply
intakes has been a part of the nationwide perrgiftnogram since its inception. In 1977, a
condition on discharges to waters under nation\pelenits stated that the “discharge will not be
located in the proximity of a public water suppiyake.®® The language has changed little over
that past 39 years. The Corps has also exprassgdghe importance of public water supply
intakes. In its 2007 response to comments, theQwoged that “[t]his general condition is not
too restrictive, given the importance of water dypptakes for public, commercial and
industrial use ¥

Under NWP 12, the Corps requires a pre-constructatification (PCN) to be submitted
to the agency if the project meets one of sevetofa® When no PCN is required, the
permittee is responsible for complying with the gi@h conditions, with no oversight from the
Corps® When a PCN is required, the responsibility falisthe Corps to verify that the
proposed activity complies with the terms and ctads of the NWP In theory, when a
utility line activity is proposed under NWP 12 aadPCN is required, the district engineer should
analyze the project to determine whether it isroxpnity to a public water supply intake.

NWP 12 authorizes the discharges of dredged amfilierial into waters of the U.S. from
construction, maintenance and repair of utilityeBnincluding crude oil pipelines. The Corps’
cumulative effects analysis for utility line actieis “must include environmental effects caused
by reasonably foreseeable actions that may takee @ltier the permitted activity is

% Proposal to Reissue and Modify Nationwide PerrgitsFed. Reg. 35,186, 35,231 (June 1,
2016) ("Water Supply Intakedlo activity may occur in the proximity of a publiater supply
intake, except where the activity is for the remairmprovement of public water supply intake
structures or adjacent bank stabilization.”).

%33 C.F.R. § 330.1(c).

% Regulatory Programs of the Corps of Engineersret? Reg. 37122 (July 19, 1977).

97 Reissuance of Nationwide Permits, 72 Fed. Reg94,101156 (Mar. 12, 2007).

% 81 Fed. Reg. at 35220.

% Seed3 C.F.R. §§ 330.1(c) (“An activity is authorizedder an NWP only if that activity and
the permittee satisfy all of the NWP’s terms andditions.”); 330.4(a) (“A prospective
permittee must satisfy all terms and conditionaroNWP for a valid authorization to occur.”).
10 gee, e.9.33 C.F.R. § 330.4(b)(1) (“DEs have authority &etmine if an activity complies
with the terms and conditions of an NWP.”); 81 Hedg. at 35237 (“In reviewing the PCN for
the proposed activity, the district engineer wétermine whether the activity authorized by the
NWP will result in more than minimal individual oumulative adverse environmental effects or
may be contrary to the public interest.”).
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completed.*** For oil pipelines, this analysis includes actastassociated with the operation
and maintenance of oil pipelines, including th& n§leaks and spills into surrounding areas,
including waterbodies and wetlantf3.

Leaks, spills and unpermitted discharges from fieration and construction of pipelines
occur all too frequently. In addition to riskseddplosion, property damage, injury and death,
pipelines create a substantial risk to groundwaiter surface water contamination. In a number
of instances, pipeline leaks have caused oil teagpover significant areas and travel substantial
distances, reaching and contaminating water inraégases. If a spill occurs in proximity to a
public water supply intake, it may have catastromloinsequences on the communities who
depend on drinking water from that source. Fataimese, in 2015, the Bridger pipeline spilled as
much as 50,400 gallons of oil into Yellowstone Rjvene miles upstream of the town of
Glendive. An oil sheen was detected as far as 2srdbwnstream of the spill. The municipal
water system for Glendive was tested and foundite lelevated levels of hydrocarbons in the
water, and the city was forced to close the watktkies™*® In 2010 in Marshall, Michigan, an
Enbridge pipeline spilled over 800,000 gallons ibfrio the Kalamazoo Rive’* Up to 30
miles of the Kalamazoo River were affect&tiin 1999, the Olympic pipeline in Washington
spilled 237,000 gallons of gasoline into Whatcoraél; causing fisheries on the creek to be
closed for 120 dayS?

Plains All American Pipeline (Plains), the compaviyose subsidiary recently
constructed an oil pipeline less than a mile fromdrinking water source for the entire Mobile,
Alabama area, also has a history of pipeline brdakiglay 2015, a Plains pipeline near Santa
Barbara, California broke and spilled as much &30 gallons of oil onto a nearby beach and
into the Pacific Ocean. The spilled oil createdragquare mile oil slick in the Pacific Ocean,
closed multiple beaches, and killed hundreds ahats, including brown pelicans and
dolphins®®” In May 2016, a California grand jury indicted Pisiand one of its workers on

122 U.S. Army Corps of Eng'’rs, Nationwide Permit 12aBDecision Document 28 (2016).
Id.
193 Exhibit 11, Scott Haggett, et aDjl Spills in Montana’s Yellowstone River After elipe
Leak Reuters, Jan. 19, 2015, http://www.reuters.camlaefuk-bridgerpipeline-oilspill-
idUSKBNOKT0BB20150120.
104 Exhibit 12, EPAFact Sheet: Water Issues, Enbridge Oil Spill, MaistMichigan1 (2010),
ngps:/lwww.epa.gov/sites/production/files/2016dlﬁjuments/enbridge_fs_20100819wq.pdf.
Id.
198 Exhibit 13, Kira Millage Timeline of Bellingham Pipeline Explosid®ellingham Herald,
June 7, 2009, http://www.bellinghamherald.com/né&wesd/article22200432.html; Exhibit 14,
NOAA, Whatcom Creekluly 11, 2016; 9:54 AM), https://darrp.noaa.golsmills/whatcom-
creek.
197 Exhibit 15, Suzanne Guldiman@harges filed in 2015 Santa Barbara oil spill ineit,
Malibu Surfside News (May 24, 2016, 2:14 PM), hftpww.malibusurfsidenews.com/charges-
filed-2015-santa-barbara-oil-spill-incident.
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criminal charges related to the oil spill. Thesardges included 46 criminal charges and 4 felony
charges?® In addition, Plains could face up to $2.8 milliorfines. There are numerous other
instances of Plains’ pipelines spilling oil. In12) EPA and Plains settled an enforcement action
concerning 10 spills, totaling over 237,000 gallohsrude oil spilled, between 2004 and

2007:%

Risks to the environment from pipelines do not caolely from leaks and spills.
Pipeline construction can also result in environtaktiamage by discharging sediment into
waters of the U.S. In Pennsylvania, during comsion of an 18-mile pipeline, Stonehenge
Appalachia LLC and its contractors “allowed ‘unaatied and unpermitted sediment discharges
into wetlands and caused a landslide” and discldadgéing fluids*° The Pennsylvania state
environmental agency and the company entered intmsent order requiring Stonehenge to
undertake restoration work*

b. District engineers are not using their discretnary authority to prohibit the
use of NWPs when they are in proximity to public weer supply intakes, and
it is not clear that the proximity determination is ever made.

District engineers have not been evaluating compéawith general conditions when
they verify the use of NWP 12 and are not usingy iscretionary authority to modify, revoke
or suspend NWP 12. Throughout the NWP permit reéguia and federal register reissuance of
NWPs, the Corps relies on district engineers terasdiscretionary authority to suspend,
modify, or revoke authorizations under an NWH.A district engineer has this discretionary
authority over “a specific activity whenever heatatines sufficient concerns for the
environment or any other factor of the public ietrso requires-** The Corps depends on
district engineers using this discretionary auttyan ensure that utilities lines authorized under
NWP12 are in compliance with the NWP and its gdmneaditions: “We believe that major

198 Exhibit 16, Alison SnydeiRlains All American Pipeline, Employee Face Charige®015
Oil Spill, Wall Street Journal (updated May 17, 2016, 7:88,P
http://www.wsj.com/articles/plains-all-american-pime-employee-face-charges-in-2015-
pipeline-spill-1463500212.

199 Exhibit 17, Casi Callaway & Keith Johnstd®alifornia spill shows risk to Mobile water from
Plains Pipeling AL.com (July 1, 2015, 10:12 AM),
http://www.al.com/opinion/index.ssf/2015/07/califca_spill_shows_risk_to.html.

110 Exhibit 18, Ellen M. GilmerRegulators levy $1.5M fine on pipeline buildE&E, July 19,
2016.

111 Id.

11233 C.F.R. § 330.1(d).

1131d. § 330.4(e)(2).
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utility lines will have little opportunity to escepur notice and this fact will allow the DE to
assert discretionary authority, where appropriaté.”

Currently, district engineers are not using thecdetionary authority, even though the
Corps continually relies on this discretionary auity to support its position that NWPs will not
result in more than minimal adverse environmerifakcés. For instance, the federal register
notice states that “[n]ationwide permits also allGarps district engineers to exercise, on a case-
by-case basis, discretionary authority to requichvidual permits for proposed activities that
may result in more than minimal individual and cuative adverse environmental effects>
In practice, district engineers are not making ¢hemsse-by-case decisions.

Not only are district engineers not asserting tdescretionary authority to ensure that
activities under NWP 12 are in compliance with gaheonditions, in many instances, the
district engineers are not even considering theggronditions when they verify activities
under NWP12. To provide an example, in Januar 2@t Corps’ Mobile District authorized
Plains Southcap, a subsidiary of Plains All Ameri€apeline, to construct a 24-inch crude oll
pipeline that would cut directly through the Bige€k Lake watershed, a watershed that supplies
water for over 200,000 people in the Mobile, Alalaaaned*® The pipeline is routed less than a
mile from Big Creek Lake and less than two milesrfrthe Mobile Area Water and Sewer
System (MAWSS) public water supply intake locatedBig Creek Laké!’ Big Creek Lake is
the sole source of drinking water for the regidine pipeline also runs parallel to and crosses
Hamilton Creek, a major tributary to Big Creek Lakuultiple times-*®

The Mobile District verified the construction d¢fet pipeline under NWP 12. However, in
issuing the verifications, the Mobile District fdl to consider general condition 7, which
prohibits the use of nationwide permits in proxirith public water supply intakes. A non-profit
water protection organization filed a lawsuit agaithe Corps of Engineers, arguing that the
decision to authorize the pipeline was arbitrarg eapricious, an abuse of discretion and
contrary to law, in part because the Corps faiteevialuate whether the impacts were in
proximity to the public water supply intake.

The federal district court for the Southern Ddtof Alabama held that the Corps did not
violate the law in issuing the verifications. Hoxee, the court made it very clear that the Corps
never looked at the public water supply intake witéssued the verifications: “[T]he Corps
simply did not examine the issue . . .. Thergngply no record basis for the proposition that

12 Final Rule for Nationwide Permit Program Regulasi@nd Issue, Reissue, and Modify
Nationwide Permits, 56 Fed. Reg. 59110, 59122 (I12@y1991).

11581 Fed. Reg. at 35188.

116 Exhibit 19,Mobile Baykeeper, Inc. v. U.S. Army Corps of Engdits. 14-0032-WS-M, at 3—4
(S.D. Ala. Oct. 16, 2014).

1171d. at 4.
118|d.
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the Corps actually engaged in such a ‘proximityalgsis here.*'® The impacts of this pipeline
were less than one mile from the sole source driniater supply and approximately two miles
from the water intake. The court determined tmaithing in the text of the Corps’ final rule for
nationwide permits indicates that the Corps mudpp® an independent analysis of a project’s
risks to public water supply intakes and make apraximity’ finding under General Condition

7 before issuing verifications?® Allowing the Corps to issue verifications withasmnsidering
General Condition 7—without even having the locatd the public water supply intake listed
on any pipeline map in the administrative re¢8ke-renders general condition 7 meaningless
and useless.

Now, there is a crude oil pipeline that has theacdy to transport 8.4 million gallons of
crude oil per day is routed through the Big Creakd watershed, less than one mile from Big
Creek Lake, potentially endangering the Mobile avager supply and the health of the 200,000
who depend on Big Creek Lake for their water. 3thdle pipeline leak or break, MAWSS has
stated that it will have to close off its intakeusture, thereby requiring an alternative water
supply for those citizens relying on water from Bligeek Lake'?

Similarly, the Corps verified both the Gulf Coagbdtine and the Dakota Access Pipeline
despite their close proximity to drinking waterakés. Neither verification discussed compliance
with GC 7.

c. The Corps should amend the nationwide permittig program to ensure that
future activities under NWP12 are in compliance wit general condition 7.

As the Corps currently authorizes activities uridé/P12, the general condition 7 is not
being evaluated and the district engineers areisiog their discretionary authority to ensure
that activities are not authorized in proximitypioblic water supply intakes. To ensure that the
general condition 7 is effective and used to prtodec drinking water supply, Commenters
request that the Corps make the following additemd clarifications to the nationwide
permitting program.

91d. at 23 n.21.

291d. at 27.

121 Because there was no map or other informatiohératiministrative record regarding the
location of the public water supply intake andpitsximity to the pipeline route, the plaintiff
supplemented the record with a map showing thedBagk Lake watershed, the public water
supply intake and the pipeline route through theevshed. Exhibit 2QYlobile Baykeeper, Inc.
v. U.S. Army Corps of Eng’rdlo. 14-0032-WS-M (S.D. Ala. June 9, 2014) (orgemting
plaintiff's motion to supplement the record); Exihibl, Motion to Supplement the Record,
Exhibit A, Mobile Baykeeper, Inc. v. U.S. Army Corps of Eng\is. 14-0032-WS-M (S.D. Ala.
May 15, 2014).

122 Exhibit 22, Michael Dumag/Vould oil spill equal Mobile evacuation? Judge, iR&a
Southcap challenge MAWSS expert’s analysdiscom (Dec. 19, 2013),
http://blog.al.com/live/2013/12/would_oil_spill_emjumobile_e.html.
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i. The Corps must explicitly state the role of tlist engineers in determining
compliance with all general conditions, includingegeral condition 7.

It is unclear whether the district engineer orpleemittee is responsible for determining
whether a project satisfies the general conditafitbe NWPs. While it is clear that the district
engineer has discretionary authority to modify p&ungl or revoke a NWP authorization, and to
require a regional general permit or individualrpirin place of an NWP, the district engineer’s
responsibility for determining compliance with tieneral conditions is unclear and has been
confused in practice. District engineers areweth little guidance on when general conditions
must be considered during the verification apprgvatess.

It appears that if no PCN is required, it is thenpéee’s responsibility to satisfy the
NWP’s general conditions. The Corps regulatioasest‘An activity is authorized under an
NWP only if that activity and the permittee satisfjof the NWP's terms and conditions>
Similarly, the regulations also state that “[a] gective permittee must satisfy all terms and
conditions of an NWP for a valid authorization tor.”?* The regulations provide further
insight by saying that a permittee may “requestfia@DE confirmation that an activity complies
with the terms and conditions of an NWP,” therefsaging that the obligation is on the
permittee, but the permittee may ask for confirorafrom the DE*>> The federal register also
notes that the permittee is responsible for complyiith the general conditiori&

However, if a permittee is required to submit a R@i¢ obligation of ensuring
compliance with terms and conditions falls on tretrott engineer. The federal register notice
states that “District Engineers have authority@étedmine if an activity complies with the terms
and conditions of an NWP” and that “in reviewing tACN for the proposed activity, the district
engineer will determine whether the activity authed by the NWP will result in more than
minimal individual or cumulative adverse environrtameffects or may be contrary to the public
interest.”*?’ For a linear project under NWP 12, “this deteramion will include an evaluation
of the individual crossings to determine whetheytmdividually satisfy the terms and
conditions of the NWP(s), as well as the cumulaéiffects caused by all of the crossings
authorized by NWP*?®

Recent decisions highlight the confusion over thied of the permittee and the district
engineer when verifications are required. WherCal ks required, multiple courts have held
that the district engineer is not required to eatduvhether the project complies with the general
conditions. InSnoqualmie Valley Preservation Alliance v. U.S. Aforps of Engineershe

12333 C.F.R. § 330.1(c).
1241d. § 330.4(a).

12514d. § 330.6(a).

126 SeeB1 Fed. Reg. at 35231.
1271d. at 35237-38.

12814, at 35237.
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plaintiff challenged the authorization of NWPs #&ohydroelectric project, in part “challeng[ing]
the Corps’ determination that the project would pbnwith all applicable general

conditions . . . **° The plaintiff argued that the Corps’ statemeat the project complied with
the terms and conditions of the NWPs 3, 33 and &9insufficient** The Ninth Circuit,
however, held that when a permittee is requiresutamit a PCN, “a permittee is not required in
most cases to supply the Corps with informatiorualbow the project will satisfy each general
condition.™! Therefore, if a permittee is not required to pdevdocumentation, “it would be an
absurd result to require the Corps to evaluateeapthin how [the permittee] will comply with
these conditions**? In sum, where a PCN was submitted, and therefmeording to the final
rule on nationwide permits, the district engindesidd ensure that the project complies with the
general conditions, the Ninth Circuit held thawés not the Corps’ responsibility to ensure that
the project satisfied each general condition.

Similarly, inMobile Baykeeper v. U.S. Army Corps of Engingtrs permittee submitted
a PCN for NWP 12 for a pipelifé® The Corps did not evaluate whether the projestpiizd
with general condition 7:

After all the dust settles, what remains in thisteTCorps did not investigate
whether Plains Southcap’s pipeline would be roungaloximity to a public water
supply intake. Nonetheless, that omission did motder the Corps’ NWP 12
verifications for the pipeline in January 2013 &drly and capricious, an abuse of
discretion, or contrary to law*

The Court held that the Corps was not requiretesicler the general conditions, even though
the permittee submitted a PCN and the federal texgisates that “District Engineers have
authority to determine if an activity complies witfe terms and conditions of an NWP*®

The Corps must clarify the role of the district eregr and the permittee in determining
compliance with the general condition 7. The s#riaue for all other General Conditions.
When a PCN is required for a NWP 12 linear projdet,district engineer “will include an
evaluation of the individual crossings to determiiesther they individually satisfy the terms
and conditions of the NWP(s), as well as the cutiwdaeffects caused by all of the crossings

129 snoqualmie Valley Pres. Alliance v. U.S. Army Carfp&ng’rs 683 F.3d 1155, 1163{<Cir.
2012).
130 Id

1311d. at 1164.
132 |d.

133 Exhibit 19, at 2—3.
1341d. at 29.
13581 Fed. Reg. at 35237.

32



authorized by NWP*2® While this appears relatively straightforwardstdtt engineers are not
evaluating the general conditions when issuingonatide permit authorizations, as seen by the
holdings in recent cases.

At least one federal district court has explicgtated the need for clarification on the role
of general conditions and district engineersMivbile Baykeeperthe court noted that the NWP
program may need further explanation or amendment:

First, in finding that the nationwide permit proseexcuses the Corps from
expressly determining compliance with General Comali 7 before issuing
verification, the Court expresses no opinions alvauat the law should be, only
what it is. The Eleventh Circuit has previouslgtset that it is “acutely aware of
Appellants’ legitimate concerns over abuse of tle@megal permitting process
.. . [to] gut the individual permitting processSierra Club v. U.S. Army Corps of
Engineers 508 F.3d 1332, 1336 (11Cir. 2007). If Baykeeper is correct, then
there may be important unanswered questions abbether the law should
impose on the Corps additional oversight and ingastve duties before issuing
verifications under nationwide permit; however,gbauestions are legislative or
regullgtoryin nature, and are not properly before the judjciar cases such as
this.

Presently, district engineers are not considerigrgegal condition 7 when they verify the use of a
nationwide permit. Oil pipelines in proximity teidking water intakes put entire populations at
risk, and district engineers and ignoring the geheondition that prohibits the use of NWPs in
proximity to those drinking water intakes. The @omust include safeguards in the NWP
program to ensure that the public and the envirariraee not adversely affected by NWPs.

ii. The Corps should require a pre-construction tifecation for all uses of
NWP 12 in watersheds with one or more public waseipply intakes.

Because of the potential adverse environmentattsfigf constructing and operating
utility lines, the Corps should require a PCN fthuges of NWP 12 in watersheds with one or
more public water supply intakes. As currentlygmeed, NWP 12 only requires a PCN to be
submitted if the project meets one of seven factr&rojects that do not meet into one of these
seven factors are never considered or verifiechbydorps of Engineers. That means that utility
lines, such as oil pipelines, are constructed tiinahe Corps’ jurisdictional area without any
notice to the Corps or evaluation by the Corpsquréng a PCN for all uses of NWP 12 in
drinking water watersheds will put the Corps onc®bf the proposed utility line project, and
will give the Corps the opportunity to evaluate feject, ensure that it complies with all terms
and conditions of the NWP program, and that it Wal/e only minimal adverse environmental

136

Id.
137 Exhibit 19,at 19 n.27 (emphasis added).
13881 Fed. Reg. at 35220.
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effects. If the project does not comply with thesguirements, the district engineer may use its
discretionary authority to require a regional gahgermit or an individual permit.

NWP 12 already requires PCNs for a variety of adtotis under NWP 12. Requiring
PCNs for all NWP 12 projects in drinking water wateeds is a simple way to monitor activities
potentially affecting water supplies and requineséfication process for activities that are being
constructed within crucial water resource areas.

iii. The PCN for NWP 12 should state the distana@eand provide a map of
public water supply intakes if the activity is in@atershed with one or more
public water supply intakes.

When a proposed permittee submits a pre-construntitification for a NWP 12 project
in a watershed with one or more public water supqutgkes, the permittee should be required to
state the distance to the public water supply egaknd include a map showing the intakes, the
watershed and the proposed activity. Including thiormation in the PCN will put the
permittee and the Corps on notice of any poteptiakimity issues and will help the Corps
determine whether an additional evaluation of prot&i should be done. General condition 32
lists the numerous contents for a PCN submissitigiwinclude items such as wetlands
delineations, endangered species analysis, aratihistoperty analysi§®® Requiring the
permittee to include the distance to public watgpdy intakes and attach a map of their
locations will help ensure that proposed activiies not in proximity to intakes. If they are in
proximity, the Corps can then use its discretiorarghority to require a general permit or an
individual permit instead of a nationwide permithis requirement will only slightly increase
the burden on a permittee, but will provide cruaidrmation to the Corps when it determines
whether the project should be verified under NWP 12

When Plains Southcap, the permittee inNtabile Baykeepetase, submitted its PCN in
2012, it included a general map of the pipelindeauvhich included Big Creek Lake. Missing
from the PCN and the administrative record, howewess the location of the MAWSS water
intake and any information indicating that Big Gcéeke was a public water supply. In the
Corps’ administrative record for the verificatiotisere was no indication that the Corps ever
knew there was a public water supply intake invieinity of the pipeline routé*® Had Plains
Southcap been required to include information @npihblic water supply intakes, it would have
listed the MAWSS intake and the Corps may haveuattat the project for compliance with
general condition 7 before it authorized the usWfP 12.

Requiring information on distance to public wagapply intakes and a map of public
water supply intakes for NWP 12 activities thatiarevatersheds with one or more public water

1391d. at 35236.
140 Exhibit 19,at 23 n.21, 29.
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supply intakes may prevent of the type of oversight occurred in the case of the Plains
Southcap pipeline.

iv. To protect water supply intakes and the wasepply, the Corps must define
proximity to public water supply intakes.

As currently written, general condition 7 prohiktite use nationwide permits in
proximity to public water supply intakes, but itedonot define proximity or provide guidance on
how a district engineer should examine whetherogpt is in proximity to a drinking water
supply. It gives the district engineers, or thenpitee, discretion, that is not used, to determine
what activities or verifications are in proximity & public water supply intake. To ensure that
the NWPs “cause only minimal adverse environmegffakcts when performed separately, and
will have only minimal cumulative adverse effecttbe environment*** the Corps should
define proximity in general condition 7. At therydeast, the Corps should define proximity to
public water supply intakes for NWP 12 authorizasidor oil pipelines.

Over the past three decades, persons commentipgpposed nationwide permits and
general conditions have repeatedly requestedhiaCorps define proximity. However, the
Corps has chosen not to address the definitiomafimity at the national level. In the 1991
issuance of the NWPs, three commenters requestefirgtion of the term proximity. The
Corps chose not to define proximity, stating tHat]& believe that it would not be prudent to
place a specific restriction on the distance frowager supply intake on a national lev&?’ In
2000, a commenter recommended that “the Corpsmequbmission of a PCN when a proposed
activity is within 1 mile upstream of a public wagipply intake *** Corps responded to
commenters: “District engineers will determine wWiegtan activity is subject to this general
condition. Imposing a notification requirement &a®n a distance from an intake structure is
not appropriate for a national condition, but dmsengineers can regionally condition the
NWPs to establish specific distances from publitewaupply intakes** And, in 2007, a
commenter requested that the Corps define proxiniitye Corps responded:

District engineers will determine on a case-by-chasis what is necessary to
comply with this general condition. We believe them “proximity” is flexible
enough to allow district engineers to determinet thetivities that will not
adversely impact a public water supply intake arein proximity to the intake.
The term ‘proximity’ should be defined on a caseelge basis, after taking into
account site characteristics and the nature ofviterbody and activity/*®

141 Clean Water Act § 404(e), 33 U.S.C. § 1344(e).

14256 Fed. Reg. at 59132.

143 Final Notice of Issuance and Modification of Natidide Permits, 65 Fed. Reg. 12818, 12868
(Mar. 9, 2000).

144 Id

19572 Fed. Reg. at 11156 (Mar. 12, 2007).
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As can be seen by the Corps’ previous response§;dips has refused to define proximity at
the national level. Unfortunately, in despite gbeated requests for the Corps to clarify the
meaning of proximity, the Corps has punted to tis&ridt offices to determine proximity.

The Corps’ assumption that proximity will be detered on a regional or case-specific
basis is incorrect and has been misconstrued bgoimegs. While Corps districts have issued
regional conditions covering a wide range of NW&Ri&s**® none has defined proximity on a
regional basis. In addition, district engineers @ot determining “proximity” on a case-by-case
basis. In fact, district engineers are not evarsictering whether an NWP verification is near a
public water supply intak¥’ As discussed above, Mobile Baykeepetthe Corps’
administrative record for the verifications hadindication that the Corps ever knew there was a
public water supply intake in the vicinity of thipline route’*® Instead of determining
proximity on a case-by-case basis, as the Corpddguaaters assumed district engineers would

do, the Mobile District simply ignored general cdioh 7.

The Corps should take into account the potentigirenmental impacts of a pipeline
spill when determining the definition of proximityrhe Corps is required to take the operation
and maintenance of pipelines, including potengakk, into account when it conducts its upfront
NEPA analysis. Inits NWP 12 draft decision docamée Corps acknowledges that “such
[cumulative] effects may include direct and indirenvironmental effects caused by the
operation and maintenance of the facility constdan the discharge of dredged or fill material
into waters of the United States or the structoresork in navigable waters of the United
States . . .. During the operation of utilityds) substances carried by those utility lines may
leak into surrounding area¥’® To ensure that water supply intakes are not aglenffected
by activities conducted under NWP 12, the Corpsighexamine the cumulative effects of
pipelines on public water supply intakes. Pipditeak and spill, and the Corps must consider
the potential for substances being carried in tipggelines being spilled into areas surrounding
the pipeline. The definition of proximity shouldaunt for the potential contamination of water
supply intakes by pipelines that are verified und&/P 12.

148 For instance, multiple Corps districts have prihibthe use of NWP 12 in specific
waterbodies, or required additional PCN requireméot NWP 12 authorizationsSee, e.g.
U.S. Army Corps of Eng’rs, Savannah Distri8gvannah District 2012 Nationwide Permits
Regional ConditiongMar. 30, 2012); U.S. Army Corps of Eng’rs, SacratoeDistrict,Final
Sacramento District Nationwide Permit Regional Citinds for California, Excluding the Lake
Tahoe Basir{Mar. 18, 2012).

147 See, e.g.Exhibit 19, at 25 n.23.

“%|d. at 23 n.21.

199U.S. Army Corps of Eng'rs, Nationwide Permit 12aBmecision Document 28 (2016).
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Defining proximity at the national level will creatonsistency throughout the country
and ensure that activities within a certain distéaotCpublic water supply intakes are not
authorized or constructed under a nationwide perihitill protect our public water supply
from the risk of contamination from activities petted under NWPs. It will also provide
guidance for district engineers as they analyzegsed activities and determine whether they
comply with the NWP’s terms and conditions. Timsturn, will lessen the burden on district
engineers, as they will not be required to deteenproximity based on “site characteristics and
the nature of the waterbody and activity”Finally, it will ensure that projects within a ta&n
distance of our water supplies will not be approtredugh a streamlined permitting process like
the NWP process.

As the regulations currently require, a utilitydiactivity that is in proximity to a public
water supply intake cannot be authorized under\&fPNinstead, it must go forward under an
individual permit or a regional general permitdilndual permits require, among other things,
site-specific documentation and analysis, publitcecand opportunity for a hearing, a public
interest review and a formal determination thatrdgpiirements of the law are met.

v. In the alternative, if the Corps chooses notdefine proximity to public
water supply intakes, it should prohibit the use WP 12 in watersheds
with one or more public water supply intakes.

As discussed above, Commenters request that thgs @efine proximity to public water
supply intakes. However, if the Corps choosedmaefine proximity, it should prohibit the use
of NWP 12 in watersheds that include one or motdipwvater supply intakes, and require the
permittee to go through the individual permittimggess. Currently, district engineers are not
considering general condition 7 when authorizirguke of NWP 12, and they are not required
to, according to recent case law. Therefore, thg way to protect these vital natural resources
is for permittees to undergo the individual permgtprocess when activities impact drinking
water supplies. Because of the importance of oblipwater supply intakes, if proximity is not
defined and general condition 7 is not clarifiedaomational level, no NWP 12 authorization
should occur in locations that could harm the pubater supply and intakes.

vi. The Corps should require compliance documeratwith general
condition 7.

Because of the issues discussed above, that thietdengineers are not evaluating
compliance with general condition 7 prior to isguMWP 12 verifications, the Corps should
require compliance documentation with general domdi7 for all uses of NWP 12 in
watersheds with one or more public water supplgkies. At least two NWP general conditions
require case-by-case review by the district engin@eneral condition 18 requires review of all

15072 Fed. Reg. at 11156.
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activities that may adversely affect Federallyellsendangered or threatened species and general
condition 20 requires review for historic propestieNhether correct or not, courts have viewed
the Corps’ requirement for compliance documentafitorihose general conditions as meaning
that other general conditions do not require amp@nce documentation. For instance, in
Mobile Baykeeperafter the Corps did not evaluate the PCN for danpe with general

condition 7, the judge stated:

The point is clear: When the Corps wanted to craateandatory review process
for items that the DE must consider before verifyia project, it included
appropriate language in the text of that generatitmn. The Corps knew how
to use such language in its final rule; howeveoniitted such language from the
text of General Condition 7. Such omission raigestrong inference that the
Corps never intended to impose a specific, mangatwiew process by the DE
as to that general condition before a verificatioay issue>*

To ensure that general condition 7 is considerdéorbe district engineer verifies an activity
under NWP 12, and therefore ensures that the gctwil not potentially have an adverse effect
on public water supplies, the Corps should reqaingandatory review process for general
condition 7.

2. General Condition 15: Single and Complete Progt

General condition 15 provides that “[tjhe same NwdRnot be used more than once for
the same single and complete project.” 81 Fed. B&2832. As explained in detail above, the
Corps should change this general condition to jwbthe use of the same NWP more than once
for the same inter-connected pipeline project natih@n allowing the use of NWP 12 for each
water crossing along a linear project.

3. General Condition 18: Endangered Species

General Condition 18, Endangered Species, is iedud the NWP general conditions to
ensure that activities authorized under the NWRyganm comply with the Endangered Species
Act (ESA), and do not either jeopardize the corgthexistence of species identified under the
ESA or adversely modify critical habitat of suctesigs=>? It also requires that any activity that
“may affect” a species or critical habitat undergg@aa ESA section 7 consultation prior to being
authorized under an NW#® To ensure that NWP activities comply with the E€&8mmenters
request that the Corps amend the NWPs and gerwrdition in the following ways.

a. Lack of compliance with the ESA at the nationalevel

151 Exhibit 19, at 27 n.24.

15281 Fed. Reg. at 35232.
153 |d.
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Section 7 of the ESA requires federal agenciesnisute that any action authorized,
funded, or carried out by such agency ... is tkallyi to jeopardize the continued existence of any
endangered species or threatened species or irethudt destruction or adverse modification of
habitat of such species which is determined betaritical.™* Thus, prior to initiating any
action that “may affect” listed species, an agemesst satisfy the consultation requirements of
Section 7'°° The reissuance of 50 NWPs that permit a wide rafigetivities nationwide for a
period of 5 year, including pipelines permittedNWP 12, is an action that requires formal
consultation.

The Corps’ position is that the reissuance of ti¢dé>s will have “no effect” on listed
species because “any activity that may affecttadispecies or critical habitat must undergo an
activity-specific consultation before the distrietgineer can verify that the activity is authorized
by NWP...” **® This position is without meritNational Wildlife Federation v. Brownlgd02 F.
Supp. 2d 1 (D.C. 2005)( “overall consultation foe NWPs is necessary to avoid piece-meal
destruction of [] habitat through failure to makeumnulative analysis of the program as a
whole.”). Subsequent project-specific consultatioder Section 7 does not relieve the Corps of
its duty to consult on the overall issuance ofNWEPs on a programmatic level, as activity-
specific consultation fails to account for the culiatire impacts to species resulting from the
program as a whole.

Thus, in addition to the specific recommendations&s@neral Condition 18, the Corps
must initiate a programmatic ESA consultation ptoreissuance of the NWP package.

b. Under NWP 12, construction of any segment of lnear project should be
prohibited prior to receiving all NWP 12 verifications.

To ensure that NWP12 linear projects do not rasuttore harm to endangered species
and critical habitat, construction of linear prageshould not begin until the ESA section 7
consultation has been completed and the Corpsskhasd verifications for the project. General
condition 18 requires:

In cases where the non-Federal applicant has fashtisted species or critical
habitat that might be affected or is in the vigidf the activity and has so
notified the Corps, the applicant shall not begorkwntil the Corps has provided
notification the proposed activities will have “reffect” on listed species or
critical habitat, or until section 7 consultatiomshbeen completed’

Under the NWPs, “activity” refers to the dischagdelredged and fill materials into waters of
the U.S. under Corps jurisdiction. For a “singhel @omplete linear project,” the project is

15416 U.S.C. § 1536(a)(2).
1%5pac. Rivers Council v. Thoma80 F.3d 1050, 1055-57 (9th Cir. 1994).

156 81 Fed. Reg. at 35193.
157 |d.
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broken down into separate verifications for “athgsings of a single water of the United States
(i.e., a single waterbody) atspecific locatiori’**® Therefore, one utility line project may
receive hundreds or thousands of individual NWRédr#ications, one for each crossing of a
waterbody at separate locations. For instanceriftggs Flanagan South pipeline received
verifications from four regional Corps offices fb950 crossings over the 593-mile pipeline
route’™®

As NWP 12 currently operates, project proponentshemgin construction of pipeline
segments before receiving verifications from thepSo The Corps cannot issue verifications
until it completes the section 7 consultation pesceith the FWS. While waiting on NWP
verifications, project proponents will often budther parts of the pipeline, including in Corps
jurisdictional waters that do not require PCNsgaher side of a crossing or wetland. However,
this practice assumes and puts more pressure eniancoutcome—that the pipeline project will
receive a “no jeopardy” biological opinion and tkia Corps will approve the NWP
verifications. It also results in environmentapacts and limits the choice among alternative
routes or plans to be considered.

This results in two problems. First, the considtatvill likely examine the “action
area,*® which includes the entire project, or pipelinet just parts of the pipeline under Corps
jurisdiction. Therefore, the project is movingv@rd while consultation is ongoing, then the
project proponent is constructing the pipeline withthe safe harbor of a section 7 consultation.
If there are listed species or critical habitaCiorps jurisdictional areas that may be affected by
the activity, it is likely that there are listedesies or critical habitat outside of the Corps

boundaries that may also be affected by the agtivit

Furthermore, constructing the pipeline while coteidn is underway runs afoul of the
FWS regulation regarding the irreversible or iieatable commitment of resources, which states
that “[a]fter initiation . . . of consultation remed under section 7(a)(2) of the [ESA], the Fetlera
agency and any applicant shall make no irreversibleretrievable commitment of resources
with respect to the agency action which has thecefif foreclosing the formulation or
implementation of any reasonable and prudent atesms which would avoid violating section
7(a)(2)."%* See alsmection IV.J.

The Corps must prohibit any piece or segment ahvaamall pipeline project from being
constructed prior to receiving all NWP verificateofiom the Corps. The language of the general
condition 18(c) should state that in the first set that non-federal permittees “shall not begin

158|d. at 35239 (emphasis added).

139 Sjerra Club v. U.S. Army Corps of Eng’Blaintiffs’ Motion for Summary Judgment,
attached as Exhibit 23, at 1.

180«action area means all areas to be affected directindirectly by the Federal action and not
merely the immediate area involved in the acti@®'C.F.R. § 402.02.

'°11d. § 402.09.
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work on the entire projectntil notified by the district engineer that theu&ements of the ESA
have been satisfied and that the activity is aigldr™®? The last sentence of subsection (c)
should also clarify that no part of the project ngayforward until the project proponent has
received its authorizations: “In cases where the-lRederal applicant has identified listed
species or critical habitat that might be affeateds in the vicinity of the activity and has so
notified the Corps, the applicant shall not begorkwn any portion of the overall projeaintil
the Corps has provided the notification the prodassivities will have ‘no effect’ on listed
species or critical habitat, or until section 7 switation has been completed® In addition,
subsection (a) should clarify the requirements ob@sultation, which will examine the entire
“action area,” not just the activities under Copssdiction. Subsection (a) should state: “No
project is authorized under any NWP which ‘may etffa listed species or critical habitat,
unless section 8 consultation addressing the sffgdheentire project as required by 50
C.F.R. part 402 has been completed®

c. When the Corps implements an Incidental Take Stament as a condition in
its NWP verification, it must undertake a project-pecific NEPA analysis.

If an ESA section 7 consultation is completed by WS and the Corps, and results in
the Corps implementing an Incidental Take Statenmeah NWP verification, the Corps must
undertake a project-specific NEPA analysis. Th&.[Zircuit, inSierra Club v. U.S. Army
Corps of Engineerghereinafter referred to &anagan South held that “[t]he Corps-
implemented ITS is the functional equivalent ofearpit and thus constitutes federal action
subject to NEPA.” In this case, Enbridge propaselduild a 593-mile pipeline through the
Midwest. The Corps consulted with FWS, and FW8asdsa Biological Opinion that “examined
the entire Flanagan South projé€t'and issued an Incidental Take Statement thatdedu
“measures to mitigate, monitor, and report takerafangered species incident to the proj&ét.”
The Corps then incorporated the ITS through its NVZRerifications, which is the point at
which NEPA was triggered.

“Authorizing take of endangered species in conoeciith pipeline construction and
operation across jurisdictional waters, and domgrly on the conditions that Enbridge take
mitigating conservation measures and monitor spanipact for the anticipated useful life of
the pipeline, was regulatory approval amountingigmificant federal action requiring
environmental review under NEPA® General Condition 18 should therefore clarify tfiat

16281 Fed. Reg. at 35232 (suggested modificatioroid and italics).

1831d. (suggested addition to quote in bold and italics).

841d. (suggested modification in bold and italics).

1% The ESA consultation requires the FWS to exantfiee‘action area,” which is defined as “all
areas to be affected directly or indirectly by Bezleral action and not merely the immediate area
involved in the action.” 50 C.F.R. § 402.02.

1% Sjerra Club v. U.S. Army Corps of Eng’893 F.3d 31, 44 (D.C. Cir. 2015).

1%71d. at 46.
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cases where formal consultation is triggered andSFAWNMFS issues a Biological Opinion and
ITS, the Corps must prepare a NEPA analysis befaidng the decision to verify the pipeline
under NWP 12 and implement the ITS into its veaifion decisions.

In some instances, the Corps’ NEPA obligationsrekteeyond the Corps jurisdictional
boundaries. Ifrlanagan Souththe FWS examined the entire pipeline projechaBiological
Opinion, but the Corps only incorporated the ITGuieements on its CWA jurisdictional areas
of the pipeline. However, under the Corps’ NEP4ulations, when a Corps permit is merely
one component of a larger project, such as a pi@groject that includes hundreds, or even
thousands, of NWP 12 verifications, “[t]he distrectgineer should establish the scope of the
NEPA document (e.g., the EA or EIS) to addressrtipacts of the specific activity requiring a
[Corps] permit and those portions of the entirggmbover which the district engineer has
sufficient control and responsibility to warrantieeal review.*®® The district engineer has
“control and responsibility for portions of the prot beyond the limits of Corps jurisdiction,”
which includes “cases where the environmental aqureseces of the larger project are essentially
products of the Corps permit actiolf” Factors considered in determining “control and
responsibility” include: “(i) Whether or not theg@ated activity comprises ‘merely a link’ in a
corridor type project . . .; (ii) Whether there aspects of the upland facility in the immediate
vicinity of the regulated activity which affect thacation and configuration of the regulated
activity; (iii) The extent to which the entire peajt will be within Corps jurisdiction; and (iv) The
extent of cumulative Federal control and respofisibi* "

When the FWS issues a Biological Opinion and ITiSsafoentire project, the Corps has
an obligation to do a project-specific NEPA revifawthe entire project, given the extent of
Federal control and responsibility over the progct whole, and because of the environmental
consequences that result from the Corps issuing N®Arerifications at locations all along the
pipeline route.

d. An Incidental Take Statement implemented in NWRverifications should
cover the entire project.

An ITS that results from a section 7 consultatibaldd cover an entire project, not only
the Corps’ jurisdictional areas. Implementing th& requirements over an entire project will
ensure that the project does not result in viotetiof the ESA. In the Flanagan South case, the
Corps and FWS conducted an ESA section 7 consuitadind the Biological Opinion and ITS
considered the entire pipeline, as required by ESlations-’* However, the Corps only
implemented the ITS requirements into its jurigdical areas. This decision conflicted with the
views of both the FWS and the pipeline company, Wbt advocated for an ITS that is

18833 C.F.R. Pt. 325, App. B.
169|d.

l70|d.
150 C.F.R. § 402.02.
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implemented over the entire pipelit/é. Because the Corps only imposed the requireménts o
the ITS over specific areas of the pipeline, Endeidid not have a safe harbor in areas outside
of the Corps jurisdiction. Enbridge also failedotatain a section 10 incidental take permit for
those areas. To ensure that endangered speciesitecal habitat is protected when the Corps
issues NWP verifications, it must implement an Bv@r the entire pipeline.

In the alternative, a permittee must be requirecteive a section 10 permit from the
FWS prior to beginning work on a project. Rranagan SouthEnbridge would have to apply
for an incidental take permit for those private ampthnd lands that are not subject to Corps
jurisdiction. If the Corps refuses to incorporfit& requirements for an entire project, or
pipeline, then the permittee must still comply witle ESA and receive a section 10 permit prior
to going forward with a project.

e. The Corps should provide guidance on the meargrof “in the vicinity.”

General condition 18 requires permittees to sularpite-construction notification “if any
listed species or designated critical habitat migghaffected or is in thacinity of the activity . .
.."173 Without any further guidance for proposed permeist this term is vague, confusing, and
could lead to violations of the ESA. The Corpdradses the issue of defining vicinity in the
preamble of the proposed nationwide permits:

The term ‘in the vicinity’ cannot be explicitly daéd for the purposes of general
condition 18 because the ‘vicinity’ is dependentaovariety of factors, such as species
distribution, ecology, life history, mobility, andigratory patterns (if applicable), as well
as habitat characteristics and species sensitviarious environmental components and
potential stressors. The vicinity is also depehdenthe NWP activity and the types of
direct and indirect effects that might be causethay NWP activity."*

The Corps admits that this term cannot be easitfearly defined. Because of the lack of clear
guidance on the meaning of “in the vicinity,” anechuse this GC leaves the interpretation of
this term up to project proponents, proponents nayoe submitting PCNs for projects that are
in the vicinity of listed species or designatedical habitat. The Corps must address this issue
to ensure that PCNs are being submitted when #drerpotential ESA impacts.

f. The Corps should continue to require project poponents to submit PCNs
when an activity “might affect” a listed species orcritical habitat.

Commenters support the requirement that “[n]Jon4fadgermittees must submit a pre-
construction notification to the district engindeainy listed species or designated critical habita

172 Sjerra Club v. U.S. Army Corps of Eng’893 F.3d at 47.
17381 Fed. Reg. 35208 (emphasis added).
7 |d. at 35208.
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might be affectedr is in the vicinity of the activity . . .** The use of the word “might,” as
opposed to ESA requirement for formal consultatidren listed species or designated critical
habitatmay beaffected, will help ensure that permittees arerstiimg PCNs by creating a
higher threshold for reporting information on lidtepecies or designated critical habitat. Itis a
more stringent requirement that will allow distréstgineer the opportunity to examine potential
effects and determine, in coordination with FWSethler a formal consultation is needed.

However, requiring project proponents to submiCNRvhen a listed species or critical
habitat might be affected puts the responsibilitytioe permittee to make this determination.
The Corps must not rely solely on permittees suiimgiPCNs to comply with its ESA
obligations. Instead, the Corps should createstesyto ensure that projects under NWPs are
not affecting listed species or critical habitaher than using vague terms such as “might be
affected” and “in the vicinity,” and ensure thaisitundertaking ESA consultation when required.

Furthermore, the provision should include spettias are proposed for listing.
Currently, it only requires a PCN for listed spascéd designated critical habitat that might be
affected by the activity. Under ESA § 7(a)(40, @&ps must have a conference with the FWS
when a proposed species may be affected. Witleoutining PCNs for species that are proposed
for listing, the Corps is not fulfilling its ESA dbations.

4. General Condition 23: Mitigation

General condition 23 requires NWP activities tlesuit in the loss of waters of the
United States to do compensatory mitigation toetffee unavoidable impacts to waters. When
there are unavoidable impacts to waters of the, C&nmenters agree that a permittee must
perform compensatory mitigation; however, mitigatghould not be used to “buy down”
impacts so as to comply with 8404(e)’s minimal et$ehreshold, the requirement for
compensatory mitigation should extend beyond thg€amarrow definition of loss and should
include mitigation requirements for the entire paj and mitigation determinations should
involve public notice and participation.

a. Subsection (g) is a reasonable and Commentergport the continued use of
this provision.

Subsection 23(g) states that “[clompensatory ntitigawill not be used to increase the
acreage losses allowed by the acreage limits dflt@®s."® Compensatory mitigation is an
important requirement of an NWP verification antsefs unavoidable impacts to waters of the
U.S. However, compensatory mitigation shouldbetised to abuse the acreage limits of the
nationwide permit program or to circumvent the udiial permit requirement. Furthermore,
compensatory mitigation should not be used to as@dhe acreage losses allowed by the NWP

1731d. at 35232 (emphasis added).
1701d. at 35234.
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permit because it would undermine the intent ampqae of the NWP program, which limits
acreage loss to help ensure that activities unaigomwvide permits do not result in more than
minimal individual and cumulative environmental iagps. This provision is reasonable and
should be a continued condition on the use of natide permits.

b. Compensatory mitigation should not be used toeduce a project’s impacts to
within the minimal threshold

The Corps should prohibit the use of compensatatigation to reduce a project’s
impacts to within the “minimal” threshold if/whehat project would otherwise not qualify for
verification under a NWP. If an overall projecttapacts, including those to non-aquatic
resources, would be more than minimal, it shouldgualify under an NWP and the Corps
should require an individual 8404 permit. The useammpensatory mitigation to reduce a
project’s impacts so as to qualify for NWP authatian, particularly where the public has no
opportunity to evaluate the proposed mitigation soees, is inappropriate and should be
abandoned.

c. Mitigation should be required for all impacts © wetlands, not solely for
losses of wetlands.

General condition 23 only requires the permittemitigate impacts to wetlands at a one-
for-one ratio for losses of wetlant<. Under the Corps’ narrow definition of loss, oithpse
wetlands that are permanently adversely affectedeauired to be mitigated at a one-for-one
ratio. Forested wetlands that are converted &eleguality wetlands are not considered a “loss
of US waters,” and any temporary impacts to wettaau@ not considered lost. Forested
wetlands that are converted to scrub-shrub willenénave the same functions as they once had,
and wetlands that are temporarily impacted may megeeturned to their pre-existing condition.
The Corps should require that permittees mitighttengpacts to wetlands at a one-for-one ratio
to offset any unavoidable impacts to waters.

Subsection (c) states that “[cJompensatory mit@aat a minimum one-for-one ratio will
be required foall wetland lossethat exceed 1/10-acre and require pre-construatdification
. "8 To effectively offset unavoidable impacts to wafehis language should be changed to
all wetland impacts

Subsection (i) states that “[w]here certain fumesi@nd services of waters of the United
States are permanently adversely affected by datesglactivity . . . mitigation may be
required.®” This provision should require mitigation not ofty functions and services that

177 Id

l78|d.
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are permanently adversely affected, but also foctions and services that are temporarily
adversely affected.

d. The entire project should be considered in detmining mitigation
requirements.

When determining mitigation requirements for aitytiine project, the Corps should
consider the entire project when determining ther@priate and practical mitigation necessary.
Utility line projects such as pipelines receive trgds of NWP 12 verifications for the pipeline
route. Many of these individually have a small amtcef temporary or permanent impacts to
wetlands. For some individual NWP verificatiorts amount of wetlands impacts may be less
than the 1/10 acre threshold required for mitigati®Vhen these small impacts are totaled,
however, the amount of impacted acres can be mugaiay. Requiring compensatory mitigation
for the total amount of temporary and permanentictgfor the entire pipeline will help ensure
that individual and cumulative adverse environmiegffects are no more than minimal.

e. The Corps should require public involvement irthe approval process of
mitigation plans.

The public should be involved in the mitigationmpiéng process. For individual permits,
the Corps regulations require a public notice tdude a “statement explaining how impacts
associated with proposed activity are to be avordadmized, and compensated fdf® The
NWP program, to the contrary, does not requirdlomaany public involvement at the project-
specific stage, even when mitigation is propodeok NWP 12 verifications for a single pipeline,
there may be hundreds of acres of mitigation reguirThere should a public notice and
comment period for interested citizens to weigbnma mitigation proposal, prior to verifications
being issued by the Corps.

5. General Condition 32: Pre-Construction Notificaion

General condition 32 sets forth the PCN procedtivasapply to all NWPs requiring
submission of PCN¥" If a NWP requires a PCN, the permittee must stlariCN to the
Corps as early as possible, at which point theidistngineer (DE) will then determine whether
the PCN is complete and/or request any additiorfahination from the permittee within 30
calendar day&** The permittee may commence with the activity whaither receives written
notification from the DE or when “45 calendar déwge passed from the district engineer’s

18033 C.F.R. § 332.4(b).

18181 Fed. Reg. 35235.
182 |d.
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receipt of the complete PCN and the prospectivenpieze has not received written notice from
the district or division engineel®

Commenters support strengthening the existing R&gNirements to require PCNs for
more projects, and suggest clarifying GC 32 toifglahat when PCNs are for required for only
some waterways along an overall pipeline, the pisemimust discuss the impacts of all water
crossings along a pipeline (not only those thatirega PCN) and the permittee may not
construct any portion of the pipeline in US watarisr to receiving verification on all water
crossings under NWP 12 from the Corps. In additt@mmenters suggest changing the PCN
requirement to prohibit a permittee from commenaariily an activity after 45 days absent
written approval from the Corps.

General Condition 32(d) sets forth the requiremesgsrding agency coordination
during the verification process:

(2) Agency coordination is required for: (i) All NWactivities that require pre-
construction notification and result in the losgyodater than/2-acre of waters of

the United States; (i) NWP 21, 29, 39, 40, 42, 48, 50, 51, and 52 activities
that require pre-construction notification and wakult in the loss of greater than
300 linear feet of stream bed; (iii) NWP 13 actestin excess of 500 linear feet,
fills greater than one cubic yard per running foot, involve discharges of

dredged or fill material into special aquatic sitesd (iv) proposed NWP B

activities in excess of 500 linear feet, that edterio the waterbody more than 30
feet from the mean high water line or ordinary highter mark, or involve

discharges into special aquatic sit&s.

The Corps’ use of the word “activity” rather thasirigle and complete project indicates that the
Corps is required to consult with other federalramges when verifying a pipeline under NWP 12
if the overall pipeline would exceed 1/2-acre lofsvaters of the U.S.

When inter-agency coordination is triggered, tregratit engineer must provide copies of
the PCN to appropriate federal and state agenoiggi@vide an opportunity to submit
substantive comments on whether adverse enviroraineffécts of an activity will be more than
minimal. The district engineer is required to “fudtonsider” agency comments before making a
decision and “indicate in the administrative recasdociated with each [PCN] that the resource
agencies’ concerns were considerdd.”

However, district engineers routinely verify mapypelines under NWP 12 without
coordinating with other agencies. For example Gbegps not only declined to coordinate with
EPA in verifying the Gulf Coast Pipeline—when ER#eatedly requested information, the

183 |d.
18481 Fed. Reg. 35236-37.
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Corps actively withheld all documents that were anatilable to the public through the Freedom

of Information Act®®

6. “D. District Engineer’s Decision”

This “General Condition” specifies the procedutesrict engineers must follow in
issuing verification decisions, particularly whessassing the cumulative impacts of pipeline
projects. As explained above, the Corps justifiesdpen-ended nature of NWP 12.(the use
of NWP 12 thousands of times to approve singledgmigelines) by requiring that district
engineers assess the cumulative effects of oya@paline projects. Thus, the project-level
cumulative effects analysis is crucial to ensugogipliance with 8404(e)’s minimal effects
limitation.

The section entitledD. District Engineer’s Decision’provides, in pertinent part:

1. In reviewing the PCN for theroposed activity, the district enginewill
determine whether the activiguthorized by the NWP will result imore than
minimal individual or cumulative adverse environmental effects or may be
contrary to the publignterest. ...For a linear project, this determination will
include an evaluation of the individual crossing® tdetermine whether they
individually satisfy the terms and conditions of éhNWP(s), as well as the
cumulative effects caused by all of the crossingsheorized by NWP.

2. When making minimal adverse environmental effedeterminations the
district engineer will consider thdirect and indirect effects caused by the NWP
activity. The district engineer will also consider site spedactors, such as the
environmental setting in the vicinity of the NWRigity, the type of resource that
will be affected by the NWP activity, the functiomsovided by the aquatic
resources that will be affected by the NWP actjvibe degree or magnitude to
which the aquatic resources perform those functidhe extent that aquatic
resource functions will be lost as a result of NP activity €.g., partial or
complete loss), the duration of the adverse eff@etaporary or permanent), the
importance of the aquatic resource functions to réggon €.g., watershed or
ecoregion), and mitigation required by the disteiogineer. .1

Thus, NWP 12 appears to require district engingecarefully consider the cumulative
impacts “cause by all of the crossings” along aeralV pipeline route, including direct and

185 Exhibit 1, at 40.
18681 Fed Reg. 35237 (emphasis added).
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indirect effects and site-specific factors, andlaixphow it reached its minimal effects
determination as to the overall project.

However, as explained above on pages 15-19,distngineers have approved several
major pipelines such as the Gulf Coast Pipelin222 water crossings and 485 miles) and the
Flanagan South Pipeline (1,950 water crossing6@0dniles) without any consideration of
cumulative effects. Nowhere in the administratieeards for either project was there any
discussing of cumulative effects on any scale, (pgpeline-wide, district-wide, region-wide, or
watershed-wide) or any indication that district i@egrs ever considered cumulative effects. The
only reference to cumulative effects at all in bpthjects was a single verbatim sentence that
Corps admitted was pre-printed at the end of teta@pproval forms. In fact, the Corps argued
in litigation that district engineers are not reqdito evaluate the cumulative effects of the entir
pipeline- they can choose to perform that analgse regional or district level- and are not
required to contain any discussion in their deaisior even indicate what they considered in
reaching their determinatioBeesection III.E, supra.

Since the project-level cumulative effects analysithe single most important step in
ensuring that pipelines will have only minimal enavimental effects, the Corps must clarify that
district engineers are required to evaluate ov@ipklines and include a discussion of
cumulative effects in their decisions. Furthermd@t analysis should be subject to a public
notice and comment process.

L. Compliance with other Clean Water Act Provisiors

1. Water quality impacts of utility line and pipeline construction, maintenance and
operation

Utility lines and pipelines (jointly “pipelines’@rossing waterbodies (including lakes,
streams, rivers and wetlands) are not appropraata hationwide permit because strategies for
the crossings depend on a number of site-spdaiftors, most importantly, the size and nature
of the waterbody itself and the existing ecosystddevertheless, the construction, maintenance
and/or operation of pipelines, along with the caned and related actions such as staging areas,
compressor stations and roads, have many significgracts on waterbodies that are typical of
pipeline crossings’

Pipeline stream crossings can alter stream channéisduce sediment to streams,
impact water quality, impede movement of aquatecsss, degrade habitat and affect other

187 For a description of construction methods foratieerossings, including the open-cut wet
(in-stream method, stream diversions and HDD, see
_http://corridoreis.anl.gov/documents/docs/techrapg 60928 evs tm_ 08 1.pdf. (esp. 3.3.13.1
et. seq.), which is incorporated by reference Inerei
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important ecological function$® Research on effects of pipeline crossings shopalipe
crossings can impact aquatic species and habitatdajucing high levels of erosion and
sedimentation during and shortly after constructaitering channels through excavation and
backfilling, and damaging riparian vegetation. Altigh some effects can be relatively short-
term, poor design and construction techniques aaseclong-term channel instability.
Transporting toxic materials via pipeline also gwses the risk of spills at stream crossings. The
impacts of both road and pipeline crossings vapedding upon the stream characteristics, type
and size of crossing structures, method of ingtattaand quality of maintenand®&

Pipeline construction at stream crossings candiuice large volumes of sediment into
streams, both during construction and over the teng if streambed and bank scour increases
as the channels readjust. Poor installation tectes@nd inadequate soil stabilization can
intensify scouring, erosion and downstream sediatemt, and increase the risk of crossing
failure during storm events. The effects of congion can last from a few weeks to many years.
Without proper crossing design and maintenancet winght have been short-term effects can
cause long-term issues. Moreover, the removalrest-side vegetation for the development of
pipeline and road corridors can increase erosidivaise water temperatures. Effects of
sedimentation include changes to physical streaarackeristics; water quality; and the behavior,
physiology, abundance, diversity, and communitycitire of aquatic and semi-aquatic species.
The severity of effects on fish and other aquatg@aaisms vary with the amount of suspended
sediment, duration and timing of exposure, locaéind volume of sediment deposited. Fish are
sensitive to increased levels of sedimentationngduail stages of life, but might be most
sensitive to sedimentation during early developm&hen eggs and larvae are immobile. The
accumulation of fine sediment can fill pool halstahd plug spawning gravels, which affects
many species of fish by adversely affecting suliitgtnf spawning sites, egg development and
larval fish emergencE?

Based on these impacts, the following should,mtramum, be incorporated into NWP
12: Consolidate infrastructure and use existingsirgs to minimize the number of new stream
crossings; when developing new crossings, maimtaiaral streambed substrate; crossings
should provide comparable water depth and velaathditions upstream and downstream; fords
should be avoided, especially when sensitive spatie present; when constructing pipeline
crossings, use installation techniques that mirentie amount of sediment released into the

188 This summary of impacts comes from the followiwgjch is incorporated in full by
reference:
http://www.nature.org/ourinitiatives/regions/nonth@rica/areas/centralappalachians/recommend

ed-shale-practices-stream-crossings.pdf.
189
Id.
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stream and maintain adequate flow to protect aqsatcies; and inspect regularly to ensure that
these conditions are maintain€d.

Furthermore, fill over pipes must not be too hightpo low) to change flow in streams;
fill must be of the same natural material prese&foke construction; pipelines must be set
directionally to not cause flow into stream banksreasing erosion and sedimentation).
Pipelines should not be placed so as to blocksyugt not only surface stream flow, but also
groundwater, as that can de-water or inhibit rephaf wetlands as well as interfere with surface
water and groundwater.

2. NWP 12 is not based on or coordinated with all really available water quality
information.

Clean Water Act 8305(b) requires states to issugpcehensive reports on water quality.
Clean Water Act 8303(d) requires each state toldp\eelist of impaired waters (waters not
meeting water quality standards), identify the yialhts causing the impairment, and develop
total maximum daily loads for them. Clean Watet 8819 requires states report on and identify
waters impaired by non-point source pollution; atates must develop non-point source
management plans. These reports and lists arecstibjEPA approval (or, if the states do not
prepare them, the EPA must). These show that attesountry countless waters are impaired
due to pollutants that are typical of the constamtmaintenance and/or operation of pipeline
water crossings, such as sediment, turbidity aad'fie

191|d.

192 ists of section 303(d) as well as 305(b) impaineders for all states available through
EPA's ATTAINS (Assessment and Total Maximum Daibyald Tracking and Implementation
System)https://iaspub.epa.gov/waters10/attains_nationocyrol?p_report_type=T
Additionally, EPA's WATERS (Watershed Assessmenacking, and Environmental Results
System) is a searchable database that include$rdataATTAINS and also has information
about the causes and sources of impairment fovad#rs. These should be used by the Corps to
identify all 303(d) and 319 waters not meeting wateality standards due to pollutants that are
or may be discharged pursuant to the proposed N&&®.
https://www.epa.gov/waterdata/waters-watershedsassent-tracking-environmental-results-
system The state non-point source pollution reports lestd do not seem to be accessible
through a single public website, however they angliphed on individual states' environmental
agency websites. For example, Texas:
http://www.tceq.state.tx.us/assets/public/comm_kodas/sfr/068_12.pdiirginia:
http://www.deq.virginia.gov/Portals/0/DEQ/Water/NmmntSource/NPSPlan/VA2014NPS-
EPA_Submitted09302014.pdDregon:

http://www.deq.state.or.us/wg/nonpoint/docs/npsplpdf, Minnesota:
https://www.pca.state.mn.us/sites/default/filestwvep8-15.pdf In addition, NWP 12 would
enable crossing high quality waters, outstandirignaresource waters and others. The Corps
should obtain each such report and list and ewvaliiéh ensure the proposed NWP is consistent
with them.
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However, it does not appear that the NWP takesaontount these reports, lists, their
pollutants, or the fact that certain waters thatiltde crossed by pipelines under the NWP are
already not meeting water quality standards. Nasdbe NWP appear to take into account that
pipeline construction, maintenance or operatioriccoause or contribute to waters not meeting
water quality standards. Simply put, NWP 12 potdiytiapproves discharges of sediment into
waters not meeting water quality standards duedarsent. The Corps simply cannot approve
the addition of dredge or fill, or any other po#iat, to waters listed as impaired for sediment,
turbidity or temperature, however this is what N\MPwould do where pipelines cross waters
impaired for those pollutants.

3. Coordination of NWP 12 with other CWA Permitting

Although discharges of dredge or fill materialukeged under CWA 8404 do not require
NPDES permits (40 CFR 8122.3(b)), the constructimaintenance and operation of pipelines in
stream crossings, which is the effect of NWP 120islimited to the discharge of dredge and fill
material. These activities may involve pumpingdyisediment-laden water out of the pipeline
ditch and discharging elsewhere as point sourdestelare also discharges from many other
point sources involved, such as sediment from geraiion of heavy machinery, grading,
reclamation, piling of dirt and waste materialsyatf from material deposits in the ditching and
excavation process, creation of ditches, trenahdserts, staging areas, compressors, access
roads and HDD areas. These should be prohibitdtbuitNPDES permits, and to allow such
discharges without a NPDES permit would violate C®8891. To the extent the activities
covered under NWP 12 would approve some or all sisxtharges it is not appropriate for a
nationwide permit under CWA 8404.

40 CFR 122.4(i) provides that no NPDES permitlskalie for a new source or
discharger if construction or operation will cawsecontribute to the violation of water quality
standards (i.e. discharge to an impaired wated;aay load allocation (for non-point source)
must be taken into account. It does not appearatmatredge and fill from NWP 12-approved
water crossings are taking into account in loaocallions, nor are any load allocations taken into
account in NWP 12. The relationship of these piions of the CWA and the regulations needs
to be addressed by the Corps.

In addition, obtaining CWA 8401 certificationswéter crossings at the specific project
level is insufficient because it comes after the R#hd its significance determination. The
Corps should obtain 401 certification from eachesta advance of NWP 12. Otherwise, the
Corps will not know whether it is causing or cobtriing to a violation of state water quality
standards through this permit.

The NWP must also be coordinated with other gémpenanits, not just those of the
Corps but other agencies and the states as welinstance, some or all states have general
permits for the discharge of hydrostatic testingd$ associated with the pipelines. However,
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since construction could not happen without NWRat2east in the water crossings and
wetlands) this testing discharge would not happihout the NWP, and the impacts of this
should be considered as a connected or cumulaipadt. In addition, EPA excluded FERC
regulated interstate natural gas pipelines frortagenumeric limitation and monitoring
requirements in its NPDES general permit for stoatewdischarge from construction activities.
But to our knowledge it did not exclude them farastate natural gas pipelines, much less oll
pipelines. Such discharges of stormwater requitieaaization under federal NPDES regulations
which must be obtained from EPA

IV.  THE CORPS’ DRAFT DECISION DOCUMENT FOR NATIONW IDE PERMIT
12 VIOLATES NEPA

The Corps published a “Draft Decision Documentr@after, “DDD”) concurrently
with its Federal Register announcement, which &lalle on its website at
www.regulations.gov?*

As explained in detail below, the DDD fails toisht the requirements of NEPA in
numerous ways. For example, the DDD lacks an aisabycumulative impacts and oil spills
from the pipelines permitted by NWP 12. Becausestieno requirement for any further NEPA
analysis at the project-level, the Corps must disgh all of its NEPA obligations upon issuance
of NWP 12.

For the reasons set forth below, we urge the Corpsepare an Environmental Impact
Statement on its proposed reissuance of NWP 1attayzes the full range of impacts of all
projects the NWP permits. If the Corps is unablddeso at the nationwide level, it must require
further NEPA analysis when projects are verifiedemNWP 12.

A. NEPA Background

The National Environmental Policy Act (NEPA) is dbasic national charter for"
environmental protectioff> Among the statute’s goals are to "insure thatremvhental
information is available to public officials andizens before decisions are made and actions are
taken"; and to "help public officials make decisdhat are based on [an] understanding of
environmental consequences, and take actions tbiEcp, restore, and enhance the
environment.**

193 Some oil and gas activities are exempt from CWBZgermits for discharge of stormwater,
but this has exceptions such as refined produptdipes, which could be covered by NWP 12.
194 https://www.regulations.gov/document?D=COE-2015780015.

%40 C.F.R. § 1500.1.

191d. § 1500.1(b)-(c).
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To achieve these objectives, NEPA requires all eigerof the federal government to
prepare an environmental impact statement (“EI&")afl "major Federal actions significantly
affecting the quality of the human environmeli. The EIS must describe, among other things:
(1) the environmental impact of the proposed actaom (2) any adverse environmental effects
that cannot be avoided should the proposal be img¢ed'*® To determine whether a proposed
action significantly affects the environment, anldether an EIS is required, the lead federal
agency first prepares an environmental assessitet)( 1%

An EA must provide sufficient evidence and analysidetermine whether to prepare an
EIS2? The lead agency must take a ‘hard look’ at thevent environmental concerns and
alternatives to the proposed actf3h.The agency must consider both the context amhsity
of the proposed action, including whether the poyall take place in “ecologically critical
areas,” and whether the project will affect endaedepecied®

If the agency concludes in an EA that a project maye significant environmental
impacts on the environment, then an EIS must beapee® If an EA concludes that there are
no potentially significant impacts to the enviromehe federal agency must provide a detailed
statement of reasons why the project’s impactsnaignificant and issue a “finding of no
significant impact” (FONSIF** If the agency issues an EA/FONSI, it must makeravincing
case for a finding of no significant impact on #grevironment.

Pursuant to CEQ regulations, an EIS must incluchenra other things: (1) a "full and
fair discussion" of the significance of all "dirgctindirect,” and "cumulative" effects of the
action, 40 C.F.R. 88 1502.1, 1502.16(a)-(b), 158&) and (2) a discussion of "means to
mitigate adverse environmental impatct"

Agencies shall include in EISs “alternatives to pheposed action?®® The NEPA
regulations state that alternatives are “the hafdtie environmental impact statement.” An EIS
must present the environmental impacts of the walpand the alternatives in comparative form,
thus sharply defining the issues and providingearcbasis for choice among options by the
decision-maker and the pubfit’. The EIS must “rigorously explore and objectivelaluate all

19742 U.S.C. § 4332(2)(C).
1981d. § 4332(2)(C)(i), (ii).

19940 C.F.R. § 1508.9 (2010).
200|d.

201 Id

20214, § 1508.27 (a) and (b) (2010).

2031d. § 1501.4 (2010).

2041d. § 1508.13 (2010).

2091d. § 1502.16(h).

20642 U.S.C. § 4332 (C) (iii); 42 U.S.C. § 4332 (E).
29740 C.F.R. § 1502.14.
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reasonable alternatives” to the proposed préféctn addition, “for alternatives which were
eliminated from detailed study, briefly discuss teasons for their having been eliminated...;
[and] [d]evote substantial treatment to each adtive considered in detail including the
proposed action so that reviewers may evaluate tbeiparative merits®®

The EIS must “provide full and fair discussion @jrsficant environmental impacts and
shall inform decision-makers and the public of th@sonable alternatives which would avoid or
minimize adverse impacts or enhance the qualith@human environment® This
discussion must include an analysis of “direct@#g¢ which are “caused by the action and
occur at the same time and place,” as well as raadieffects which . . . are later in time or
farther removed in distance, but are still reasbnfitreseeable?!*

NEPA also mandates that the lead agency considerdigree to which the action is
related to other actions . . . with cumulativelgrsficant impacts . . 2 NEPA defines the
“cumulative impact” of mining to mean “the impact the environment which results from the
incremental impact of the action when added torgthast, present, and reasonably foreseeable
future actions regardless of what agency (Fedenbn-Federal) or person undertakes such
other actions?" A federal action will significantly affect the einenment “if it is reasonable to
anticipate a cumulatively significant impact on #rironment. Significance cannot be avoided
by terming an action temporary or by breaking itvdanto small component part§**

The CEQ regulations require a give and take betwaeesigency and members of the
public?*® CEQ regulations require federal agencies to tiiegoublic as much information as is
practicable, so that the public has a sufficiersi9#o address those areas that the agency must
consider in preparing the Environmental Assessrfiént.

B. The Corps Must Prepare an EIS for NWP 12

The Corps’ proposed reissuance of NWP 12 is a nfegtaral action pursuant to NEPA
regulations and the APA, as it constitutes a rukdngpand/or approval of specific projects by

2081d. § 1502.14(a).

209 |d

?1940 C.F.R. § 1502.1.

*11d. § 1508.8.

212|d. § 1508.27(b)(7) (2003).

?13|d. § 1508.7 (2010).

2141d. § 1508.27(b)(7) (2010).

213 Seeld. §8§ 1500.1(b) (2010) (“public scrutiny [is] esseti, § 1500.2(d) (2010) (the agency
must “encourage and facilitate public involvemen§)1506.6 (2010) (the agency must “[m]ake
diligent efforts to involve the public” in prepagrenvironmental documents, give “public notice
of ... the availability of environmental documestsas to inform those persons ... who may be
interested or affected,” and “solicit appropriatéormation from the public.”).

21%|d. § 1501.4 (2010).
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permit®*’ The Draft Decision Document states that the Conesds that document to fulfill the
requirements of NEPA®

In determining whether to prepare an EIS as opptisad EA, the Corps must consider a
range of factors to determine whether the impactsigvbe “significant” enough to warrant a
full EIS.?*® Many of those factors are met here, indicatingized for a full EIS.

For example, as discussed throughout this comreéet | oil and gas pipelines permitted
by NWP 12 routinely rupture and cause oil spill gagd explosions, thereby affecting “public
health or safety?*® Pipelines permitted under NWP 12 and their agenimpacts “on the
quality of the human environment are likely to bghly controversial,” 40 C.F.R. 8
1508.27(b)(4), as evidenced by the over 50,000 cemtsrsubmitted by Sierra Club members
and supporters in opposition to this permit as aegllitigation surrounding Corps approval of
major pipelines under NWP 12 in recent years.

As discussed in detail below, the usage of NWPRolZermit large pipeline projects with
significant cumulative effects means “the actioreilated to other actions with individually
insignificant but cumulatively significant impacts “Significance exists if it is reasonable to
anticipate a cumulatively significant impact on #rironment. Significance cannot be avoided
by terming an action temporary or by breaking itvddnto small component part§*

Pipelines permitted under NWP12 are routinely ledah “proximity to historic or
cultural resources, park lands, prime farmlandglands, wild and scenic rivers, or ecologically
critical areas™®* routinely have the potential to “adversely affeistricts, sites, highways,
structures, or objects listed in or eligible fatiing in the National Register of Historic Places o
may cause loss or destruction of significant sdfientultural, or historical resource$** and
routinely “adversely affect an endangered or tlaeead species or its habitat that has been

determined to be critical under the Endangered iSpdct of 1973 2%

For the reasons set forth herein, pipelines peethitinder NWP 12 significantly affect
the quality of the human environment and warraatgireparation of a full EIS.

?17|d. § 1508.18; 5 U.S.C. § 551.
28ppD, at 5.

21940 C.F.R. § 1508.27.

220|d. § 1508.27(b)(2).

2211d. § 1508.27(b)(7).

222 |d.

2231d. § 1508.27(b)(3)

2241d. § 1508.27(b)(8)

222|d. § 1508.27(9)
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C. The Corps Must Analyze all Direct, Indirect, ard Cumulative Impacts of all
Pipelines upon Issuance of NWP 12; it Cannot Defehat Analysis to a Later
Stage of Review

NWP 12 is a final permit that authorizes the cargton and operation of hundreds or
even thousands of hazardous pipelines in US wHtsyaghout the country for a period of five
years, often with no further environmental reviewpermitting process. Thus, the Corps must
analyze the full host of direct, indirect, and cuative impacts of projects permitted under NWP
12 at the point of NWP 12 reissuance, especialtabse there is no guarantee that the Corps or
any other federal agency will prepare any furthEiPX analysis for specific pipelines at the
project level.

NEPA requires the Corps to analyze all potentimirenmental impacts that have “a
reasonably close causal relationship” to the issei@fi NWP 122° While Public Citizenheld
that an agency need not analyze the environmentadts of a decision where it had ability
to prevent those impacts, 541 U.S. at 768-770Ctmpsdoeshave the ability to prevent the
environmental effects of pipelines. The Corps caly ceissue NWP 12 if it determines that the
category of projects it authorizes “will cause omlinimal adverse environmental effects when
performed separately, and will have only minimahciative adverse effect on the
environment.??” That determination must be informed by a thoroNgtPA analysis. If the
Corps declines to reissue NWP 12, pipelines coatde constructed in US waters (absent an
individual §404 permit and project-specific NEPAabysis) %

Because the Corps’ issuance of NWP 12 is “essdntidmpletion of [pipeline
projects],” the Corps is responsible for analyzpigelines’ impacts pursuant to NEBR.

The Corps cannot defer any portion of its NEPAeevio a later stage, because there is
no guarantee that the Corps (or any other agenithgamduct any further NEPA review for
specific pipelines permitted by NWP 12.Defenders of Wildlife v. Ballard?3 F. Supp. 2d
1094 (D. Ariz. 1999), the Corps issued three NWisdleferred its cumulative impacts analysis
to be completed by Corps regional offices at a ldée. The court rejected that approach,
holding that the NEPA analysis must include suéintianalysis “to measure the impact of

226 Dep't of Transp. v. Pub. Citizeb41 U.S. 752, 767 (2004).

22133 U.S.C. § 1344(e)(1).

228|d. § 1344(e)(2).

229\Wyoming Outdoor Council v. U.S. Corps of Engine®s4, F. Supp. 2d 1232, 1242 (D.Wyo.
2005);Ramsey v. Kanto®6 F.3d 434, 444 (9th Cir. 1996) (“if a federalmit is a prerequisite
for a project with adverse impact on the environtnessuance of that permit does constitute
major federal action and the federal agency invaiveist” comply with NEPA).
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implementing the NWP program under which thousarigsojects will be authorized™
Ballard was based on the fact that the further NEPA amalysver actually happened before
projects were approved-

TheBallard decision is applicable here. The Corps’ NEPA gsialfor NWP 12 must
measure the impacts of thousands of pipelines pchninder NWP 12 on a nationwide basis,
particularly because, as indicated by the Corps’afghe 2012 version of NWP 12, the Corps
does notconduct any further NEPA analysis for specificjpots.

In fact, the Corps has repeatedly argued that théBecision Document it prepares for
NWP 12 is intended tfully discharge all of its NEPA obligations for alprojects permitted
under NWP 12 For example, the Corps explained in the Flan&yarth case:

With regard to NWPs, the Corps performs the reguik&EPA analysis for the
relevant class of activities at the time that suiss the general permit, and NEPA
compliance is accomplished through decision docusnprepared by the Corps
for each NWP. Final Notice, Reissuance of NatiomviRermits, 72 Fed. Reg.
11,092, 11,093 (Mar. 12, 200Mlo further NEPA evaluation is required the
Corps issues a verification decision that the stmearossings associated with
the project are authorized under the NWBee Utah Council, Trout Unlimited v.
U.S. Army Corps of Engyd87 F. Supp. 2d 1334, 1341 (D. Utah 20@2%ated
No. 2:00-cv-623TC, 2003 WL 22220348 (D. Utah Aug., 2003); Abenaki
Nation of Mississquoi v. Hughe805 F. Supp. 234, 247 (D. Vt. 1993jf'd, 990
F.2d 729 (2d Cir. 1993). Plaintiffs’ NEPA claim agst the Corps’s verifications
does not acknowledge the extensive administratioegss that accompanied the
NWPs’ promulgation, including the EA produced dgrithat process that
examined the impacts of all crossings expectecetauthorized by NWP 1Zhe
Corps, however, fully discharged its duties undeERA when it reissued NWP
12 in 2012. Informed by extensive feedback from thmblic and key
stakeholders, the Corps complied with NEPA wheisgued its EA and Finding
of No Significant Impact for NWP 12SeeCOE-NWK-022251 ¢t seq(NWP 12
Decision Document); 77 Fed. Reg. at 10,1¥4.

23014, at 1113.

2311d. at 1112; se alsoKentucky Riverkeeper, Inc. v. Rowleft&4 F.3d 402, 409 (6th Cir.

2013) (holding the Corps’ NEPA analysis for NWPradst satisfy NEPAipon issuancand
cannot rely on additional reviews conditions thatyror may not come lateN)yyoming Outdoor
Council 351 F. Supp. 2d at 1243 (striking down the CoNISPA analysis of a general 404
permit for failing to assess cumulative impactdjmgp “Agencies are required to satisfy the
NEPA ‘before committing themselves irretrievablyatgiven course of action, so that the action
can be shaped to account for environmental vali@gdting Pennaco377 F.3d at 1159)).

232 Exhibit 4, at 28.
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As discussed abovihe Corps fully discharged its NEPA duties by prejpg an

EA finding that the activities covered by NWP 12 dot significantly affect the
environment Contrary to Plaintiffs’ view, “[v]erifying that @rmittees may
properly proceed under a nationwide permit doesemtire a full NEPA analysis
at the time of the verificationSnoqualmie Valley Pres. Alliance v. U.S. Army
Corps of Eng’'rs 683 F.3d 1155, 1164 (9th Cir. 2012). Courts hamdormly
upheld this position in other NWP cas8ge e.g, Md. Native Plant Soc’y v. U.S.
Army Corps of Eng'rs332 F. Supp. 2d 845, 862 (D. Md. 2004) (“NEPA
requirements no longer apply once a general pehast been issued by the
Corps.”).; Bragg v. Robertson54 F. Supp. 2d 635, 650 (S.D. W. Va. 1999)
(holding that if a permit meets the terms of a NWHe, individual project would
“not be subject to any NEPA analysis.”). For thestvanajority of actions
permitted by NWP 12, the action can proceed with fadher review or
verification by the Corps, it is only when the actireaches the threshold for a
pre-construction notification that verification acs. Id. Plaintiffs’ demand for
additional NEPA review of this Project at the tiroe verification defeats the
streamlining purpose of Section 404(e) and is mofuired by NEPA or the
Corps’s regulation§®®

While the cases discussed above prohibit the Cdgierral of its cumulative impacts
analysis to a later stage, the holdings are natdirto cumulative effects. The Corps cannot
defer any of its NEPA obligations to the regionapooject level review, because there is no
guarantee any further NEPA analysis will occur. &mmple, NEPA requires the Corps to
consider mitigation for projects in its EAs or EJ@8d the public must be afforded an
opportunity to weigh in the mitigation measures atidrnatives>* By deferring any discussion
of project-specific mitigation measures to the pcbjevel, where there will be no public notice
or opportunity for involvement, the Corps is viatgt 40 C.F.R. § 1506.6.

The Corps’ Decision Document for the 2012 versibNWP 12 (2012 EA) narrowly
focused on the impacts of up to 1/2 acre fills etlands for pipeline construction, but failed to
analyze the full host of environmental impacts agded with the pipelines NWP 12 permits.
For example, the 45-page 2012 EA never discussedsks and impacts of crude oil spills into
US waters, and in fact never once mentioned cride any of the materials the pipelines
would transport (e.g., heavy tar sands crude ollditbit,” hazardous materials, refined
petroleum products, natural gas); or the on-thesgdampacts of pipeline construction and
maintenance including cumulative impacts.

The 2012 EA acknowledged that “NEPA requires casrsition of all environmental
impacts, not only those to aquatic resources, e@timay well be situations where aquatic

233|d. at 29-30.
23440 C.F.R. § 1502.14(f).
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impacts are minimal even though environmental irtspamore generally are not® However,

the Corps assumed that all other impacts “woulddmressed by the lead agency preparing the
environmental impact statement” for particular pot>>® The Corps’ assumption that some
agency will analyze the impacts of specific pragastarbitrary and capricious because no
agency necessarily prepares any additional NEP/siador specific projects. For example, the
Corps approved the 485-mile Gulf Coast Pipelindwiter 2,000 crossings, the 593-mile
Flanagan South Pipeline with 1,950 crossings, had {134-mile Dakota Access Pipeline with
209 crossings.

The Corps may contend that it is not practicaldoduct a NEPA analysis that analyzes
all pipelines permitted under NWP 12 nationwidedgoeriod a five years, including all possible
on-the-ground impacts from pipeline constructionamious watersheds and ecosystems, impacts
of oil spills or gas pipeline ruptures, or the hobther project-specific impacts that may occur.
However, NEPA requires the Corps to do so if ittcares to use NWP 12 to approve massive
pipeline projects without any further NEPA analy§iherwise, the Corps must narrow the
scope of NWP 12 or require further NEPA analysithatproject verification level. As Judge
McHugh explained in her concurring opinionSirerra Club v. Bostick

To be sure, accounting in advance for the broadygaof possible impacts
resulting from the wide variety of utility lines @worized under NWP 12 is a
daunting task. But compliance with NEPA is not esexi simply because
compliance is difficult. And the problem was exd@ed by the Corps’ decision
to draft a nationwide permit that defines utilitpds expansively. Reissuance of
Nationwide Permits, 77 Fed. Reg. at 10,271-72 (f#lity line’ is defined as any
pipe or pipeline for the transportation of any gasg liquid, liquescent, or slurry
substance, for any purpose, and any cable, lingyirer for the transmission for
any purpose of electrical energy, telephone, atebtaph messages, and radio
and television communication.”). The Corps couldéhdecreased the difficulty
of its NEPA analysis by crafting a narrower sepefmits, focusing on particular
types of utility line projectsBy issuing narrower permits focusing on particular
industrial processes, the Corps could better asadtsef the environmental
impacts of the processes themselves, as requiredtEBRA. Accordingly, | would
hold the Corps impermissibly restricted the scope@soNEPA analysis when it
considered only the effects of the discharge ofigiee and fill material when
reissuing NWP 13%’

Thus, absent further NEPA analysis at the projecification level, the Corps must
discharge all of its NEPA obligations upon issuaotBWP 12.

2352012 EA at 10.
236 |d.

237787 F.3d at 1066-67.
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D. The Decision Document Violates NEPA by Failingp Analyze the Risks and
Impacts of Oil Spills (both in US Waters and on Ugnds)

The Corps’ Draft Decision Document for NWP 12 vieNEPA by failing to evaluate
the risks and impacts of oil spills (as well aseotpipeline accidents, including but not limited to
gas pipeline ruptures and explosions) from projpetsitted by NWP 12, including both spills
and ruptures that occur within Corps jurisdictiowakers and those that occur at connected non-
jurisdictional (or “upland”) sections of pipelinpermitted by NWP 12. As set forth in detail
below, there is a proven track record of oil pipelspills in the U.S. and the impacts are serious
and long-lasting. NEPA requires an analysis oféhesy real and well-known impacts that flow
from the Corps’ 8404 permitting action. BecausahasCorps’ verification of several major
pipelines has demonstrated, neither the Corpsmpother agency will analyze those impacts at
the project approval stage. Therefore, the Corpst icamplete an analysis of oil spills upon
issuance of NWP 12 or require further NEPA analgsithe project verification level.

1. NEPA Requires an Evaluation of Oil Spills fromPipelines Permitted under
NWP 12

The Corps’ obligation under NEPA to analyze oillspn issuing 8404 permits is well-
recognized. Iistop the Pipeline v. Whijt833 F. Supp. 2d 957, 967 (S.D. Ohio 2002), thep€o
was required to analyze oil spills in issuing agg@rmit for an oil pipeline. I&ierra Club v.
Sigler, 695 F.2d 957, 962 (5th Cir. 1983), the courtd¢rdown a Corps EIS for a dredging
project that would allow increased oil tanker asdesa port because its oil spill analysis did not
analyze the “worst case” scenario of an oil targit.®

Similarly, Ocean Advocates v. U.S. Army Corps of Engined2 F.3d 846, 867 (9th Cir.
2005) held that the Corps was required to analigks of tanker oil spills before issuing a 8404
permit for a dock extensio@cean Advocatediscussedep't of Transp. v. Public Citizeb41
U.S. 752 (2004), which held that an agency’s NERAlygsis need not analyze impacts that the
agency had no ability to prevent, and thus woultliocegardless of the agency decision. By
contrastOcean Advocateg®und that “a ‘reasonably close causal relationsists between the
Corps' issuance of the permit, the environmenfatebf increased vessel traffic, and the
attendant increased risk of oil spills,” and thus €orps had to analyze oil spills in an Ei%.

In each of these cases, the Corps’ 8404 permits wdy for the dredge/fill of U.S.
waters, yet the Corps was required to analyzepdllrssks from theactivity that the dredge/fill
would allow {.e., oil tanker traffic and oil pipeline operation)kewise here, the Corps’ 8404
action- the issuance of NWP 12- determines wheait@ipelines will be built and operate in

2381d. at 968-75.
239 Ocean Advocatedl02 F.3d at 868 (quotirfublic Citizen541 U.S. at 767).
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U.S. waters. This causal connection remains the s@inether the Corps is permitting a single
project under an individual permit or 7,900 progeger year through NWP 12.

To be clear, the impacts from pipeline oil spilte aot impacts that occoutsideof the
Corps’ jurisdictional area. Pipelines that woulddoastructed in US waters pursuant to NWP 12
have the potential to spill into Corps’ jurisdictad waterways. And as explained in detail below,
they often do spill and have disastrous impactaaterways. While NEPA does also require the
Corps to evaluate the environmental impacts oflpips to “uplands” areas.€., non-
jurisdictional areas), including oil spill impactbat obligation is separate from, and in addition
to, it is abundantly clear that it has an obligatio assess the impacts of pipeline oil spills
Corps jurisdictional waters

The very purpose of NEPA is to foster public pap&tion and informed agency
decision-making, and the decision the Corps mugerhare is whether utility projects,
including but not limited to crude oil pipelineseaa category of activities that “will cause only
minimal adverse environmental effects when perfarseparately, and will have only minimal
cumulative adverse effect on the environméfitThat decision must be informed by a
discussion of careful analysis of pipeline oil lpihto waterways, and the Corps cannot avoid
that analysis by citing PHMSA's general oversighpipeline safety.

Thus, the Corps must analyze potential oil spitd&f pipelines transporting crude oil
through U.S. waters, which the 8404 permit wilball The Corps’ issuance of NWP 12 without

doing so would constitute a clear NEPA violatfh.

2. Previous Litigation over the Failure to Asses®il Spills

In conjunction with its 2012 reissuance of NWP th2, Corps neglected to mention the
risks or impacts of oil spills in its decision docent®** Sierra Club and other groups brought
NEPA claims that challenged both the reissuandéVP 12 on its face and the Corps’
verification of the Gulf Coast Pipeline under NP\2/ alleging a failure to consider oil spills at
either stage. The district court, while not disagng with the line of cases requiring the Corps to
consider oil spills in its 404 permitting actiomgld: (1) plaintiffs waived their oil spill claims
for failing to raise the issue during the commestiqd for the 2012 NWP 12 reissuance; and (2)
the Corps is not required to conduct further NERAlgsis at the project level because it
discharges its NEPA obligations upon issuancefp 243

24033 U.S.C. § 1344(e)(1).

24140 C.F.R. §8 1508.8, 1508.9, 1508.11 and 1508.27.

242 5jerra Club, Inc. v. Bostickr87 F.3d 1043, 1048 (10th Cir. 2015).
2431d.at 1046-47.
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The Tenth Circuit subsequently affirmed the distcmurt, also finding that plaintiffs
waived their oil spill claims against NWP 12 foilifag to raise the issue in their comments. In
doing so, the court acknowledged the decisionk®@bth and 9th Circuits requiring an analysis
of oil spills as a result of §404 activities, bailéd to address theffi! The court disagreed with
Sierra Club’s argument that the claim was not waivecause the issue of oil spills was
“obvious” to the Corp$? Instead, the court held that the Corps could assonably believed
(however mistakenly) that some other agency sudh4SA would analyze those impaéf§.
The court used similar reasoning in rejecting Si€tub’s argument that the claim was not
waived because the Corps had “independent knowlexfdke issue*’ The court held that
independent knowledge of oil spills did not necalseean that the Corps had independent
knowledge that NEPA required it to analyze thospaats:

We may assume, for the sake of argument, that tipSCknew that issuance of
the nationwide permit could lead to installation af pipelines, which in turn
could create environmental risks from oil spillowiwould that knowledge have
mattered to the Corps? It considered that riskalb Within another agency’s
responsibility.Regardless of whether that view was cortatwent unchallenged
in the public comments for the issuance of Nati@evMPermit 12 and the State
Department’s consideration of the Keystone XL Hipel Thus, there would have
been little reason for the Corps to consider oilllspgn its environmental
assessment?

Thus, it is important to note that the™Qircuit decision did nothing to contradict the
holdings of other Circuits requiring the Corps t@akyze oil spills in its 8404 actions. Instead, the
10" Circuit holding was based entirely on the faett tthe Corps was not put on notice that
NEPA required it to analyze the risks and impattsilespills from pipelines it permits under
NWP 12. These comments, as well as all filings ftbeSierra Club v. Bosticktigation (which
Sierra Club incorporates herein by reference), the<Corps on notice that it is required to
analyze oil spills pursuant to NEPA.

3. The Decision Document Again Fails to Discuss I@pills

The Corps’ DDD for NWP 12 fails to satisfy the regments of NEPA because it
contains absolutely no analysis of the risk ofspills from pipelines (nor any other types of
spills or accidents, such as ruptures and explesidbmatural gas pipelines or spills of other

2441d. at 1049.

24> seeDep't of Transp. v. Public CitizeB41 U.S. 752, 765, 124 S.Ct. 2204, 159 L.Ed.2d 60
(2004)

“®Sjerra Club 787 F.3d at 1049-51.

247 SeeForest Guardians v. U.S. Forest Sed95 F.3d 1162, 1170 (10th Cir. 200Bgrnes v.
U.S. Dep't of Transp655 F.3d 1124, 1132 (9th Cir. 2011).

248 Sjerra Cluh 787 F.3d at 1050-51 (emphasis added).
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hazardous or toxic materials). It does not anadpik frequency, potential spill amounts, how
different types of crude oil or refined petroleunogiucts will impact various types of

waterways, or the necessarily equipment, perstnaahing, and procedures necessary to respond
to certain type of spills into waterways. In fatie DDD does not mention crude atlall. This
omission is significant considering NWP 12 pernansestimated 11,500 pipelines and other
utility lines in U.S. waters over per year (69, fi®jects over five years}? often with no

further involvement by the Corps or any other fatiagency.

The only mentions of oil pipeline spills in the DCHPe the following passages:

During the operation of utility lines, substancesried by those utility lines may
leak into surrounding areas. For oil pipelines,raf@s are required to comply

with the Pipeline and Hazardous Materials Safetym#uistration’s safety

requirements, and have plans for addressing tkefisil spills>*°

Operators of oil pipelines are required to complghvthe Pipeline and Hazardous
Materials Safety Administration’s safety requirensgnand have plans for
addressing the risk of oil spilf*

However, the Corps’ obligation to evaluate the smuinental impacts of pipeline oil
spills under NEPA is not alleviated in any way hg Pipeline and Hazardous Materials Safety
Administration’s (PHMSA's) oversight of pipelinefety. An agency is not relieved its
obligation to analyze impacts resulting from it@ts under NEPA simply because the impact
is regulated by another agen@alvert CliffsCoordinating Comm. v. Atomic Energy Comm'n
449 F.2d 1109, 1123 (D.C. Cir. 1971) (certificasamder other laws do not satisfy NEP8);
Fork Band CounciDf W. Shoshone Of Nevada v. U.S. Dept. of InteBi®8 F.3d 718, 726 (9th
Cir. 2009) (argument that impacts analysis is equired where a facility operates pursuant to
the Clean Air Act permit was without merigplo. Envtl. Coalition vOffice of Legacy Mgmt.
819 F. Supp. 2d 1193 (D. Colo. 2011) (NEPA requi@ssideration of impacts of related
activities that another federal agency is in chafggpproving) (citingColo. Envtl. Coal. v.
Dombeck185 F.3d 1162, 1176-77 (10th Cir. 1999)).

Furthermore, while PHMSA regulates pipelines byspriing general safety standards,
it does not prepare any NEPA analysis prior tocthrestruction or operation of specific pipelines
in waterways, nor does it evaluate the worst-caseaio discharges of crude oil and other
substances into various types of waterways. In thete is no federal agency that permits the

2495eeDDD, at 48-49. The Corps has increased the numibestimated uses of NWP 12, from
7,900 per year in 2012 to 11,500 per year in 2016.

014, at 28.

2%11d. at 40.
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construction and operation of oil pipelines, sokWP 12 is often the only federal action that
determines whether oil pipelines are constructddSnwaters.

The same is true with ruptures of gas pipelinempggd by NWP 12. The only mention
of gas ruptures in the DDD is the following passage

For natural gas pipelines, there may be gas leakagithe operation of those

pipelines. Sewer lines may develop breaks or leas discharge sewage into

nearby waters and wetlands. Pipelines carryingrayges of substances must
comply with other applicable federal and state land regulations during their

operations. For example, the Federal Energy Regyladommission regulates

the interstate transmission of electricity, natgas, and oil, and issues licenses
for interstate natural gas pipelin@s.

However, the fact that interstate gas pipelineparenitted by the FERC does not relieve
the Corps from analyzing the impacts of gas pigetuptures into US waters. Furthermore, the
FERC only has jurisdiction over interstate gas loes, so intrastate gas pipelines permitted by
NWP 12 have no further federal permitting or ennimeental review. Thus, the Corps must
analyze the risks and impacts of gas pipeline negtupon issuance of NWP 12.

The Corps’ silence on impacts from oil spills ard gipeline ruptures from pipelines
permitted under NWP 12 violates NEPA's hard loauieement and NEPA'’s purpose of
informed agency decision makift) It also means that members of the public, inclgdin
farmers, ranchers, and landowners whose privajgepipthe pipeline would cross, are
precluded from any opportunity to evaluate the mmmental and safety risks associated with
these pipelines. The Corps “failed to considemapdrtant aspect of the problem,” which
renders its action arbitrary and capriciétfs.

4. The Risks and Impacts of Pipeline Oil Spills

The Corps must take a hard look at the risks anpéats of oil spills from pipelines
permitted under NWP 12 as required by NEPA, thaseiiwing both in U.S. waters under its
jurisdiction and those occurring in upland areatside its jurisdiction. While not an exhaustive
or complete list, the following discussion highliglsome of the topics the Corps must consider
as part of its oil spill analysis. The undersiggedups hereby request the Corps to publish a
revised draft NEPA analysis that includes this gsialand allow for an additional public
comment period.

252
Id. at 28.
253 Robertson v. Methow Valley Citizens Count€0 U.S. 332, 349 (198%ennaco Energy
Inc. v. U.S. Dep't of the InteripB77 F.3d 1147, 1150-51 (10th Cir. 2004).
254 0lenhouse v. Commodity Credit CoA® F.3d 1560, 1574-75 (10th Cir. 1994).
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As a starting point for its analysis, the Corpsutigevisit the multiple environmental
impact statements released for the Keystone XLIiRg&”° As a listed cooperating agency on
these documents, the Corps should already be tamilth the large scope of a proper
evaluation of potential pipeline releases. ThepSooil spill analysis for NWP 12 should
include, but not be limited to, an assessmentsibhcal pipeline incidents, potential spill
impacts, differing characteristics and behaviorditierent types of crude olil, the reliability of
leak detection systems, and threats to pipeliresgmty.

PHSMA has been collecting pipeline incident repseitee 1970 and although reporting
requirements have changed over the years, the @Gupsreview this data to determine whether
crude oil pipelines permitted under NWP 12 willuks$n no more than minimal individual and
cumulative adverse environmental effects. Exangitine last ten years of PHMSA data on
significant pipeline incidents® for onshore pipelines carrying crude oil suggéitéP 12 will
authorize activities with more than minimal adveesgironmental effects. Furthermore, the
PHMSA data on all pipeline incidents, including $kdhat do not meet the “significant”
threshold, indicates that smaller oil spills octrequently. Their impacts must be considered
alongside larger volume oil spills and their cuntivkaeffects captured by the Corps’ analysis.

PHMSA Significant Pipeline Incidents (2006-2015)
For Onshore, Crude Oil Pipelirfés

Year | Number | Fatalities | Injuries Total Cost Barrels Net Barrels
Spilled Lost

2006 42 0 0 $14,119,240 83,032 4,606
2007 40 2 0 $20,973,629 19,205 3,363
2008 47 0 0 $32,822,504 58,732 36,472
2009 38 1 3 $32,189,080 23,437 8,238
2010 46 0 0 $1,116,763,433 52,313 6,798
2011 53 0 0 $190,118,945 34,841 16,188
2012 60 3 4 $45,913,301 14,450 4,293
2013 77 0 6 $195,870,868 42,505 17,649

255 Excerpts from U.S. Department of State’s 2011 F&i8 2014 FSEIS for the Keystone XL
Pipeline, attached as Exhibits 24 and 25.

26 gignificant incidents are those including anytef following conditions: 1) Fatality or injury
requiring in-patient hospitalization, 2) $50,000noore in total costs, measured in 1984 dollars,
3) Highly volatile liquid releases of 5 barrelsmore or other liquid releases of 50 barrels or
more, 4) Liquid releases resulting in an unintemdidire or explosionSee
http://www.phmsa.dot.gov/pipeline/library/data-stptpelineincidenttrends.

5" Data available at http://www.phmsa.dot.gov/pipefiibrary/data-stats/pipelineincidenttrends.

66



2014 72 0 0 $52,965,742 16,666 1,827

2015 74 0 0 $190,519,773 19,779 4,507

PHMSA Pipeline Incidents (2006-2015)
For Onshore, Crude Qil Pipelirfé$

Barrels Net Barrels

Year | Number Spilled Lost

2006 159 83,851 4,946
2007 160 19,787 3,530
2008 153 59,252 36,645
2009 154 24,183 8,555
2010 152 52,710 6,901
2011 144 35,279 16,318
2012 186 15,025 4,373
2013 204 43,048 17,830
2014 229 17,521 1,947
2015 248 20,668 4,632

In addition to looking at PHMSA data, the Corpswd conduct an in-depth review of
several crude oil pipeline spills that representedst-case scenarios. These low-frequency but
high-impact spills must be considered in the Coqisspill analysis as they form a part of the
historical safety record for the same kinds of i that may be permitted under NWP 12 as
proposed.

Further, the Corps must acknowledge and addregsatential for small leaks that are
below the typical detection limits of 1.5-2% of thipeline flow raté”>® The EPA raised this
concern, among others, in a comment letter to trpLregarding the Flanagan South Pipeline, a
tar sands pipeline that was permitted under NWRtX2commended that the Corps “consider
requiring Enbridge to establish a network of sezitor monitoring wells along thentire length
of the pipeline, especially in sensitive or ecobadlly important areas, where water supply wells
and intakes are located and at stream crossfigsThe Corps should revisit the EPA'’s letter in
its entirety and consider the additional preventod mitigation measures outlined therein.

258 Id

29 EpA, Comments on the Environmental AssessmerhéProposed Issuance of Easements
for the Flanagan South Pipeline Crossing of thesMgppi River (December 23, 2013), attached
as Exhibit 26, at 3.

260|d. (emphasis added).
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a. 2010 Enbridge pipeline spill into the Kalamazo®iver

The disastrous spill from 2010 that occurred onriglgle’s Line 6b Pipeline near
Marshall, Michigan demonstrated the significanksifrom large oil spills and highlighted the
unique challenges of a diluted bitumen spill. Theel6b rupture occurred in a wetland during a
planned shutdown. Enbridge failed to discoverdurass the rupture faver 17 hoursduring
which time additional oil was pumped into the pipelduring two startups. The total release
was estimated to be over 1.2 million gallons (®&571 barrels) of crude dfi: which saturated
the surrounding wetlands and flowed into the Talgea@reek and Kalamazoo River.
Investigation by the National Transportation Savard (NTSB) showed that the oil flowed
into a culvert, which led to Talmadge Creek, thelfofved the creek to the Kalamazoo River,
ultimately contaminating 35 miles of the River bef@t was contained. After the spill, the river
flooded and stranded oil on floodplains, wetlarmskwaters, and islands. Importantly, the spill
threatened to flow all the way to Lake Michigargriby fouling many more miles of river, as
well as the lake’s shorelirfé?

The resulting discharge severely damaged the @mvient and caused local residents to
self-evacuate from their homes. Public health alss negatively affected by this accident, with
about 320 people reporting symptoms consistent evitde oil exposure. The type of oil
extracted from Canadian tar sands and transportédhe 6b as dilbit contains eleven times
more sulfur, six times more nitrogen, eleven timese nickel, and five times more lead than
conventional 0if®® Additionally, approximately 4,000 animals wereated for injuries as a
result of the spill and many required significaatecbefore being released back into the
environment® Responders estimated that, “whatever the firligl & dead wildlife is, the real
number will be almost three times higher becauseesoil in hard-to-get-to floodplain areas is
being allowed to break down over time — oil thatilcopotentially contaminate animal$® The
Binder Zoo veterinarian who cared for many of thgtites and amphibians harmed by the spill
reported taking in 1,795 animals including eightietges of turtles, two types of snakes, two frog
varieties, and one toad speci€sAccording to PHMSA, about 2,500 animals were &dabut

21 https://www.epa.gov/enbridge-spill-michigan

262 National Transportation Safety Board, Enbridgeotporated Hazardous Liquid Pipeline
Rupture and Release (July 25, 2010), attached labiER7.

263 Heavy Oil and Natural Bitumen Resources in GealalgBasins of the World. 14, available at
http://pubs.usgs.gov/of/2007/1084/OF2007-1084v1.pdf

264 Exhibit 27 at 63 (A wildlife response center wasablished with the cooperation of Enbridge,
the U.S. Fish and Wildlife Service, and the Micimd2epartment of Natural Resources and the
Environment. The response center cared for andgeteabout 3,970 animals—of 196 birds
ggated, 52 were not released).
http://www.mlive.com/news/kalamazoo/index.ssf/2QDMvildlife_rehab_continues_after.html.
25¢ http://www.binderparkzoo.org/kalamazooriver/.
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the overwhelming impact was to turtf®é Some of these turtles were badly enough injurat th
they still required the full time care of a veteniian 15 months latéf®

According to Enbridge, total cleanup costs reacted1 billion?®® Enbridge also agreed
to a $75 million settlement with the Michigan Degpaent of Environmental Qualit{® and a $4
million natural resource damage settlenféhtMeanwhile, the Department of Transportation
imposed a $3.7 million civil penalty on Enbridgeddass than two weeks ago, the EPA and
Enbridge agreed upon a $177 million settlenféntf finalized, the EPA settlement will include
$62 million for civil penalties, $5 million for céup reimbursement, and $110 million for
infrastructure and inspection improvemefits.

In the aftermath of this catastrophic spill, thE9¥B identified deficiencies in the existing
regulatory framework, which must be factored in @wps’ NWP 12 analysis. The NTSB
concluded “[p]ervasive organizational failures bgipeline operator along with weak federal
regulations led to a pipeline rupture and subsepieapill in 2010... This accident is a wake-
up call to the industry, the regulator, and theliouls* The current regulatory structure is the
same as the structure in place during the Kalamapibo This must also be factored into the
analysis of spill impacts on the environment. As NTSB recognized, “[c]ontributing to the
severity of the environmental consequences wereHM®A's lack of regulatory guidance for
pipeline facility response planning, [and] PHMSAsited oversight of pipeline emergency

preparedness that led to the approval of a defiézmility response plan®*®

The diluted bitumen (“dilbit”) carried by Line 6lxacerbated the severity of this pipeline
spill because of the unique challenges of contgiamd cleaning dilbit from waters and
wetlands. The NTSB report noted, “[o]nce the cradenixture entered the water, weathering,

267 Seawww.pstrust.org/docs/Kilian.ppt.

268 http://lwww.battlecreekengquirer.com/article/201 14/MILSPILL/111040320/Tainted-turtles-
still-suffering-15-months-after-river-oil-
spill?odyssey=tab%7Ctopnews%7Ctext%7CFrontpageé&katheck=1.

29 http://www.mlive.com/news/grand-
rapids/index.ssf/2014/11/2010_oil_spill_cost_endpeidl.html

270 hitp://www.detroitnews.com/story/news/politics/B0A5/12/enbridge-settles-cleanup-

ggichigan-oil-spill/27216339/

http://www.mlive.com/news/kalamazoo/index.ssf/2@B3¢nbridge_to_pay_additional_4 m.htm
I

22 http://lwmuk.org/post/enbridge-pay-177-million-settent-prevent-oil-spills

273 hitp://www.freep.com/story/news/local/michigan/B0d7/20/enbridge-reaches-177m-
settlement-oil-spills/87336380/

2" press Release, National Transportation SafetydB®apeline Rupture and Oil Spill

Accident Caused by Organizational Failures and WReggulations (July 10, 2010), available at
http://www.ntsb.gov/news/2012/120710.html.

21> Seeid.
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volatility, and physical agitation caused the demslefraction to sink and incorporate into river
sediments and collect on the river bottofff."The report also concluded that “initial
containment efforts and tactics proved ineffectivpreventing substantial quantities of oil from
spreading and traveling miles downstream of théeunag?’’ It was clear that Enbridge was ill-
prepared to respond to a dilbit spill into flowiwgter and this lack of preparedness resulted in
large-scale damage to the environment. Enbridgedivacted to conduct multiple rounds of
river dredging to remove submerged oil, the lastbich concluded in 2013, more than three
years after the spifi’®

As the FSEIS for the Keystone XL Pipeline acknalgled:

The dilbit-specific characteristics, water temperat and particulate load in the
water could result in oil being submerged in theéewaolumn. Submerged oil
could be suspended in the water column, suspenddpove the river bed, or
intermixed with sediment and trapped in the rived land shoreline. In flowing
waters, the spreading of the oil in three dimersioreates many challenges for
responders to minimize the impacts of the rele@sasideration of submerged oil
in a flowing water environment would require to artain extent different
response action planning and response equipmegpbrtain and recover the
submerged oil. Dilbit intermixed with sediment amadpped in the river bed and
shoreline results in a persistent source of oil had the potential to present
additional response and recovery challerfdes.

The Corps must address the lessons learned froMahghall, Michigan incident and
give due consideration to the additional risks mmglacts posed by pipelines transporting dilbit.

b. 2013 Exxon pipeline spill into Lake Conway

Another spill on a pipeline carrying dilbit in 20i&inforced the NTSB’s conclusions that
response planning is woefully inadequate. A 22-fiash ruptured on Exxon’s Pegasus Pipeline
in suburban Mayflower, Arkansas, spilling approxieta 5,000 barrels (210,000 gallons) of
crude oil into streets, yards, wetlands, and weadgsw As a result of the spill, 22 homes were
evacuatetf’ and many residents reported health problems Neve Republiceported:

2% Exhibit 27at 62-63.

2771d. at 105.

278 hitps://www.epa.gov/enforcement/case-summary-egars-enbridge-inc-perform-
additional-dredging-remove-oil-kalamazoo

29 Exhibit 25 at 4.13-88.

280
http://phmsa.dot.gov/staticfiles/PHMSA/Downloadadbles/Files/420135027_Final_Order_100
12015.pdf
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Ever since Exxon Mobil's Pegasus pipeline burstMarch and spilled an
estimated 210,000 gallons of Canadian heavy crildevo miles from [Jason
Thompson’s] house, he’s had headaches of preteahatiensity, so bad they
wake him up in the middle of the night. He has héseds, and hemorrhoids even
though he’s only 36; there’s a rash on his neck hlaa only gotten worse in the
eight months since the spill; and some days he feelweak that he can hardly
get out of bed. He estimates that he has lost alB8®gounds since the rupture,
falling from a fit 220 down to 185. When he wentste a doctor in April, he was
told he has a mysterious spot on one lung—but Ba'hbeen able to afford to go
back.

Hundreds of people in this working-class town oc2(®, have complained of
symptoms like Thompson’s. And their maladies—resdpity disorders, nausea,
fatigue, nosebleeds, bowel issues, throbbing héasdacecho the ones that
appeared in Marshall, Michigan, where an Enbridgergy pipeline burst in
2010. The two pipelines were carrying the same lkihail: a heavy crude, or
bitumen[.F®*

After flowing through the neighborhood, the crudleentered a nearby creek, wetlands,
and a cove of Lake Conway, one of Arkansas’ priiing lakes’®? Additionally the spill
impacted 509 animals, with 44 birds and 34 repaled amphibians found dead upon arrival, 27
animals dying at the rehabilitation facility, andeo 200 animals, mostly snakes, euthanfZ&d.

After the incident, PHMSA sent a letter of probabil@ations to Exxon, alleging nine
probable violations by the pipeline operatStThis letter makes clear that a long-standing
problem with a seam that caused the accident shaye been apparent to Exxon for some time.
PHMSA stated:

The pipe manufacturing information, fracture tougésy and hydrostatic testing
failure history of the Youngstown pre-1970 low fueqpcy ERW pipe in the
Patoka to Corsicana segments of the Pegasus Ripmiovided more than
adequate information for the pipe to be considesadceptible to seam failure
Further, the operator did not present an acceptehlgineering analysis to

281 Nora Caplan-BrickefThis Is What Happens When a Pipeline Bursts in Youvn:
Conflicted about Keystone? Consider the horrifipaot of an oil spill in Arkansagjew
Republic, Nov. 18, 2013&vailable athttp://www.newrepublic.com/article/115624/exxon-oil
spill-arkansas-2013-how-pipeline-burst-mayflower.

252 hitps://yosemite.epa.gov/opa/admpress.nsf/0/933RBe843e85257e2f004 7fcd7

283 Mayflower Pipeline Incident Wildlife Status Repat25/13 (on file with author).

2841.S. Dep't of Transportation, Pipeline and HazasiMaterials Safety Administration,
Notice of Probable Violation and Proposed Compka@eder from R.M. Seely, Director,
Southwest Region, Pipeline and Hazardous MateBafsty Administration to Mr. Gary W.
Pruessing, President, ExxonMobil Pipeline Compahy;, Nov. 6, 2013, at 2available at
http://phmsa.dot.gov/staticfiles/PHMSA/Downloadadbles/Enforcement%20Notices/42013502
7_NOPV%?20&%20PCO_11062013.pdf.
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PHMSA to demonstrate that the pre-1970 ERW pipthénPegasus Pipeline was
not susceptible to seam failli®.

The letter detailed basic safety procedures Exaded to follow, many of which
concern oversight of the seam that faf&tThese failures were long-standing. Testing from as
far back as 1991 demonstrated the existence afdfext that eventually led to the spill twenty-
four years later. Thus, the problem was left unasisied by Exxon for almost a quarter century
until the line burst.

c. Study of diluted bitumen conducted by NationaAcademies of Sciences,
Engineering, and Medicine

The Marshall and Mayflower incidents have demomstiéhat tar sands crude is even
more dangerous and difficult to clean up than catigeal oil and poses serious threats to
communities, land, and water resources for theesl@ngth of pipelines. In 2014, the
Department of Transportation was directed by Cosgyte look into whether the unique spill
properties of dilbit warrant modifications to thegulations governing spill response plans,
preparedness, and cleanup. The National Acadeshigsience, Engineering, and Medicine
were in turn asked by DOT to conduct a study t@ lagiswer this question. Their resulting study,
Spills of Diluted Bitumen from Pipelines: A Compara Study of Environmental Fate, Effects,
and Responsé®” unequivocally concludes, “it is clear that thefeliénces in the chemical and
physical properties relevant to environmental impearrant modifications to the regulations
governing diluted bitumen spill response plansparedness, and cleanui}®

The National Academies found that the light natged condensates used as diluent in
dilbit are particularly volatile and tend to evaata rapidly following a spill. As a result, “[t]he
increase in density that occurs with evaporaties lof the diluent increases the likelihood that
the residual oil will submerge beneath the watefase and potentially sink to the bottoff™
Since nearly all oil spill response tactics, ingdhgdthe use of traditional booms, skimmers,
vacuums, and sorbents, are designed to contaireander floating oil, they are inadequate and
ineffective actions for dilbit spill$*® The study notes, “[t]here are no know, effecBtrategies

283|d. at 2 (emphasis added).

286 Id.

87 National Academies of Sciences, Engineering, aedidne. Spills of Diluted Bitumen from
Pipelines: A Comparative Study of Environmentale-&ffects, and Response. Washington,
DC: The National Academies Press, 2016. doi:10.6/22834, available at
http://www.nap.edu/catalog/21834/spills-of-dilutieidumen-from-pipelines-a-comparative-
study-of.

2%8|d. at 4.

2891d. at 39.

?%d. at 85-86.
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for recovery of crude oil that is suspended inwiager column,** so recovery of dilbit must
occur either in the short time that it floats imnagely after a spill or after it has settled to the
bottom of waterbodies. In contrast, the tactiesézovering sunken oil include suction dredge,
diver directed pumping and vacuuming, mechanicabnel, manual removal, and agitation.

The study, which was released in late 2015, comclubat “regulations and agency
practices do not take the unique properties oteliliitumen into account, nor do they
encourage effective planning for spills of dilutsitimen.®? In addition to identifying
deficiencies in the current regulatory structube, $tudy outlines seven recommendations to
develop “a more comprehensive and focused appitoadituted bitumen across the oil industry
and the relevant federal agencié¥ The Corps must take a hard look at this imporsaundy
and address and incorporate the Academies’ findangsrecommendations into its oil spill
analysis for NWP 12.

d. Other notable crude oil pipeline spills

As the PHMSA incident data shows, spills from crodeipelines still occur with
startling frequency despite advances in leak detetechnology. We encourage the Corps to
look into the details of individual spill eventghiar than just the broad overview of spill
statistics>>* The following is a list of recent crude oil spittsat should be given particular
attention:

» TransCanada’'s Keystone | Pipeline was describedstate-of-the-art pipeline that
would “meet or exceed world class safety and envirental standard$® and
operated in accordance with 51 special safety tiomdi. Yet it leaked 14 times in the
U.S. and 21 times in Canada during its first ydasperation beginning in 20183°
This includes a 20,000 gallon spill of dilbit in Mo Dakota that was first discovered
by a rancher who observed a 60-foot geyser ofasiling from the pipeliné®” An

291|d.
292|d

9314, at 6-8.

294 A long list of other pipeline spills in the USasailable at
https://en.wikipedia.org/wiki/List_of _pipeline_adents_in_the_United_States_in_the_21st cen
tury#cite_note-phmsa.dot.gov-163.

2% TransCanada, Keystone Pipeline Starts Delivediés. . Midwest, June 30, 2010,
http://www.transcanada.com/5407.html.

29 State Department, Keystone XL FEIS, August 20113-32-14; Mike De Souza, Feds
recorded 100 pipeline spills and accidents in éis¢ two years, Vancouver Sun, July 5, 2011,
http://www.canada.com/business/Feds+recorded+pgpedipills+accidents+last+years/5053005/
story.html#ixzz2R64CUaXR.

297 Elana Schowho really discovered 2011 Keystone ledk&E Publishing, LLC, August 9,
2013, available at
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investigation of this 2011 spill by North Dakotalaarities showed that while the
SCADA system indicated a leak had occurred at 3] the pipeline was not shut
down until 4:35 AM — a response time of forty-faninutes?® This was after a third
party called to provide visual confirmation of theill as operators where validating
leak detection dat®? PHMSA subsequently issued a Corrective Actione®rd
(CAO) temporarily shutting the pipeline down asimminent threat to life, safety
and the environment. This made Keystone | the nepipsline in U.S. history to
receive such an ordé¥’

* July, 2011 - An ExxonMobil pipeline that runs undee Yellowstone River in
Montana spilled 63,000 gallons of crude oil inte tiver and floodplain. The oil
flowed 85 miles downstream and impacted 11,000sazfshoreline with little of the
oil recovered in the aftermatft An investigation found that it took ExxonMobil 46
minutes to completely close the key valve aftecalgring the rupture on the
Silvertip Pipeline®®* ExxonMobil spent $135 million on cleanup effoarsd was
fined an additional $1 million by PHMSA for fouratations*® Flooding conditions
not only exacerbated the impacts of the spill batléred response efforts and
contributed to the pipeline failure.

e July 2012: more than 50,000 gallons (1200 barddlsyude oil spilled from pipeline
14 (Enbridge Lakehead system) on farmland in GiMacsh, Wisconsif**

* September, 2013 — A farmer discovered oil gurglipgrom his farm in North
Dakota and reported the leak, which originated feofresoro Logistics pipeline. The
spill released more than 865,000 gallons of crubever several days without being
detected by the compan’y

* May, 2014 - A pipeline operated by Belle Fourcheefine Co. (owned by True Oil)
spilled 25,000 gallons of crude oil in the PowdardR Basin in Montana. The oll

Qggp://www.eenews.net/stories/1059985826.
Id.

299|d.

309 pipeline and Hazardous Safety Materials Adminiistra Corrective Action Order, June 3,
2011, http://blog.nwf.org/wildlifepromise/files/20006/320115006H_CAO_06032011.pdf;
Anthony Swift, The Keystone tar sands pipeline Inees the newest hazardous liquid pipeline to
be deemed an immediate threat to public safetybuylators, June 6, 2011,
http://switchboard.nrdc.org/blogs/aswift/the_keysotar sands_pipelin.html.

301 https://dojmt.gov/lands/yellowstone-river-oil-dpil

302 http:/www.usatoday.com/story/news/nation/20130@Imontana-exxon-oil-spill/ 1804579/
303 http://www.law360.com/articles/62387 1/exxon-fights-oil-pipeline-spill-penalty
30%http://www.phmsa.dot.gov/staticfiles/PHMSA/Downl @ Files/Files/Pipeline/Corrective
Action_Order_073012.pdf andhttps://insideclimates@ng/news/20120801/enbridge-oil-
pipeline-wisconsin-phmsa-epa-water-fine-kalamazitimtetiluted-bitumen-safety

305 http://www.nytimes.com/2013/10/24/us/oil-spillHerth-dakota-raises-detection-
concerns.html?_r=0
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flowed more than two miles down a gulley on BLMdaand was burned as part of
clean-up efforts$% It was later revealed that Belle Fourche didirate an active
permit to operate on BLM land and was thereforspassing on federal lart.

» January, 2015 - Another pipeline that runs undentellowstone River in Montana
spilled approximately 50,000 gallons of crude ptbithe frozen rivef®® The oil
spilled from the Poplar Pipeline, operated by BeidBipeline Co. (owned by True
Oil), ended up contaminating the drinking wateak# system for the city of
Glendive®® Additionally, the response and recovery operatimere hindered by the
ice covering the surface of the rivef.

* May, 2015 - A pipeline owned by Plains All AmericRipeline spilled 143,000
gallons of crude oil near Santa Barbara, Califorilze oil flowed down a culvert,
onto Refugio State Beach, and into the Pacific @¢8aOver 200 birds and 100
marine mammals died as a result. Plains All AnariPipeline has subsequently
been indicted on 46 criminal counts including felto provide timely notice of the
leak to emergency officials. Three and a half Bquassed between the time Plains
All American Pipeline shut down the line due to abmalities and the time federal
regulators were notified™?

* September, 2015 and May 2016 - Shell's San Pabyd™zeline ruptured along the
same stretch of pipeline near Tracy, CaliforfiisBoth spills released about 20,000
gallons of crude oil each.

* April, 2016 - A passerby along the South Dakotdise®f the Keystone | Pipeline
noticed a leak. TransCanada’s spill detection systel not detect this leak and the
company initially reported that only 187 gallonstaf sands crude had spilled.
Almost a week later, TransCanada reported thaahriearly 17,000 gallons of dilbit
had spillec®**

308 http://vww.washingtontimes.com/news/2014/jul/18hE@ny-corrosion-caused-wyoming-oil-
pipe-spill/

307 http:/iww.buffalobulletin.com/news/article_bael®4d337-11e4-9959-334073001fd5.html
308 http://www.cnn.com/2015/01/20/us/yellowstone-riggill/

309 https://www.epa.gov/region8/bridger-pipeline-ralea

319 http://billingsgazette.com/news/state-and-regibnahtana/crews-to-clean-up-oil-spilled-
into-yellowstone-river-from/article_89bcd50d-60eal98-9a3d-4cecffa020e4.html

31 http://www.latimes.com/local/lanow/la-me-In-refogbil-spill-projected-company-says-
20150805-story.html

312 http://www.latimes.com/local/lanow/la-me-In-satiarbara-county-oil-spill-20160517-snap-
story.html

313 http://lww2.kged.org/news/2016/05/24/pipeline-attee-of-altamont-pass-oil-spill-also-
ruptured-last-september

31% http://www.usnews.com/news/articles/2016-04-08%eye-pipeline-leak-worse-than-
thought.
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* June, 2016 - A resident in the city of Ventura,ifoahia first noticed crude oil
flowing in an arroyo outside his home and notifeedergency responders as well as
the responsible pipeline company, Crimson PipeftReNearly 30,000 gallons of
crude oil were spilled from the pipeline and flowsalf a mile down the arroyo,
coating the riverbed, rocks, and plafits.

In view of these and other recent oil pipelindlspiwe want to emphasize to the Corps
the importance of evaluating the full extent ofetafrisks associated with oil pipeline spills.
Again, NWP 12 is a permit that authorizes the aoresion and operation of crude oil pipelines
in US waters nationwide for a period of five yearsuyally with no further NEPA analysis or
permitting performed by the Corps, PHMSA, or anlyeotagency. Thus, the Corps must either
analyze oil spills and the full range of other direndirect, and cumulative impacts of oll
pipelines upon issuance of NPW 12 or require furiePA analysis at the project-verification
level.

5. Natural Gas Pipeline Leaks and Explosions

The Corps should also review PHMSA data on gadipgecidents to determine
whether natural gas pipelines permitted under N\&®ill result in no more than minimal
individual and cumulative adverse environmentat@l. The risks posed by gas pipelines are
different from those posed by oil pipelines andéf@re, should be considered separately.

PHMSA Pipeline Incidents (2006-2015)
For Onshore, Gas Transmission Pipelhes

Year | Number | Fatalities | Injuries Total Cost

2006 108 3 3 $31,383,314
2007 86 2 7 $43,176,634
2008 93 0 5 $111,977,088
2009 92 0 11 $43,988,350
2010 84 10 61 $582,994,584
2011 104 0 1 $107,341,159
2012 89 0 7 $49,108,395
2013 96 0 2 $45,503,482
2014 119 1 1 $46,029,005

313 http://www.latimes.com/local/lanow/la-me-In-verastounty-oil-spill-20160623-snap-
story.html
318 http://www.latimes.com/local/lanow/la-me-In-verauoil-spill-pipeline-criticism-20160705-

snap-story.html
317 Id.
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| 2015| 131 6 14 $48,552,988

As with oil pipelines, the Corps should take adhiaok at major gas pipeline accidents
on an individual basis in addition to examining tiverall safety record of gas pipelines.

6. PHMSA Leak Detection Study

In response to a request by Congress, PHMSA coedacleak detection study in 2012
for hazardous liquid and natural gas pipelinescivithe Corps should consider in its analy&is.
The study included: 1) an assessment of past intsde determine if additional LDS (leak
detection system) may have helped to reduce theequences of the incident; 2) a review of
installed and currently available LDS technologiemng with their benefits, drawbacks, and
their retrofit applicability to existing pipeline8) a study of current LDS being used by the
pipeline industry; 4) a cost benefit analysis gbldging LDS on existing and new pipelines; and
5) a study of existing LDS Standards to determihatvgaps exist and if additional Standards are
required to cover LDS over a larger range of pipekategories.

In particular, the Corps should review the elevanandous liquid case studies and eight
natural gas transmission case studies in the stlilg. Corps must also consider the study’s
compilation of methods of initial identification afcidents, which looked at 197 right-of-way
incidents that occurred on hazardous liquids pigsliand 141 incidents that occurred on gas
transmission pipelines between 2010 and 2012. Gimesry tables are below.

Method for Initial Accident Identification-Hazards\Liquid Pipeline$'®

Identifier # of Incidents % of Incident Reports
Air Patrol 10 5%
Controller 10 5%
CPM Leak Dete_ctlon System or SCADA- 23 19%
Based Information
Ground Patrol by Operator or Contractor 4 2%
Local Operating Personnel 38 19%
Notification from Emergency Responder 14 7%
Notification from Public 45 23%
Notl_flcatlon from 3¢ Party that Caused 1 6%
Accident

318 Kiefner & Associates, IncFinal Report on Leak Detection Study to U.S. Departt of
Transportation Pipeline and Hazardous MaterialsedafAdministratioDecember 10, 2012),
attached as Exhibit 28.

#91d. at 3-39.
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Static Shut-In Test or Other Pressure or

2 1%
Leak Test
Other 8 4%
Blank — No Data 32 16%

Of the 165 spills for which an initial identifieras reported, only 12% were detected by a leak
detection or SCADA system while the public wasfitest to report in 23% of the cases.

Method for Initial Accident Identification-Natur&@as Transmission Pipeliné%

Identifier # of Incidents % of Incident Reports
Air Patrol 5 3.55%
Controller 1 71%
CPM Leak Dete_ctlon System or SCADA- 21 14.89%
Based Information
Ground Patrol by Operator or Contractor 7 4.96%
Local Operating Personnel 40 28.37%
Notification from Emergency Responder 4 2.84%
Notification from Public 38 26.95%
Notl_flcatlon from 3¢ Party that Caused 15 10.64%
Accident
Other 10 7.09%

Of the 165 hazardous liquid spills for which artialiidentifier was reported, only 12% were
detected by a leak detection or SCADA system wthidepublic was the first to report in 23% of
the cases. Similarly, of the 141 natural gas iewid, approximately 15% were detected by a
leak detection or SCADA system while the publicared almost 27% of the time.

Furthermore, an analysis of PHMSA data from 2@02uly 2012 by InsideClimate News
found an even greater disparity with remote sendetscting 5% of pipeline spills versus the
public reporting 229%8%* The limitations and drawbacks of leak detectigstams pointed out by
the PHMSA study must be considered in the Corppaich analysis for NWP 12 because it is
clear that they are less reliable than pipelineatpes would like to claim.

3201d. at 3-39.
321 http://www.bloomberg.com/news/articles/2012-09eli9pipeline-spills-go-undetected-by-
much-touted-sensors
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E. The Corps Must Analyze the Cumulative Impacts bPipelines Permitted under
NWP 12

NEPA requires that the Corps consider the dirediréct and cumulative impacts of
“past, present, and reasonably foreseeable futili@na regardless of what agency (Federal or
non-Federal) or person undertakes such other actiéniThus, the proper scope of the Corps’
cumulative effects analysis for NWP 12 must inclatidederal and non-federal actions that
impact the environment. Because NWP 12 allows ptggeoponents to use NWP 12 thousands
of times (and in fact, unlimited number of times)approve massive pipeline projects, and those
pipeline projects could not be constructed withtbetuse of NWP 12, the Corps must analyze
the full range of environmental impacts of thesgéagpipeline projects.

Put another way, while the Corps may view ti@ividual environmental impacts of each
1/2-acre fill of US waters for utility projects agnimal, NEPA’s cumulative effects analysis
requires the Corps to consider the impacts thatrogs a result of allowing NWP 12 to be used
hundreds or thousands of times to approve a largkeil or gas pipeline . The environmental
impacts of these overall pipeline projects areraatiresult from the cumulative use of NWP 12.
The Corps must analyze the cumulative impacts efalvpipeline projects that are built as a
result of using NWP 12 multiple times.

Courts have universally held that the Corps’ curtivgeeffects analysis cannot be limited
to impacts to aquatic resources, but must alsadgcenvironmental impacts to non-aquatic
resourcesSeepages 87-9linfra. For massive fossil fuel projects approved by NY2Pthat
includes an evaluation of on-the-ground impactgipé&line construction, maintenance, and
operation, including the impacts of creating peremnmights-of-way through forests and wildlife
habitat, the increased sedimentation and erosamn frenching and filling in waterways, the loss
of ecosystem services provided by wetlands, andlimate impacts associated with burning the
fossil fuels transported by the pipelines.

1. Legal Background

NEPA requires “agencies to consider the cumulatiyeacts of proposed action¥?
“The purpose of NEPA is to require disclosure dévant environmental considerations that
were given a ‘hard look’ by the agency, and therbyermit informed public comment on
proposed action and any choices or alternativeasiight be pursued with less environmental
harm.”®** The cumulative impacts requirements serves tipgse by “prevent[ing] agencies

32240 C.F.R. §1508.7.
323NRDC v. Hodel865 F.2d 288, 297 (D.C. Cir. 1988).
324 Lands Council v. PowelB95 F.3d 1019, 1027-28 (9th Cir. 2005).
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from dividing one project into multiple individuattions ‘each of which individually has an
insignificant environmental impact, but which caligely have a substantial impacf?®

As the D.C. Circuit has explained, NEPA requirasee of a proposed action in light of
“the cumulative harm that results from [the acspontribution to existing adverse conditions
or uses in the area.... [E]Jven a slight increassdirerse conditions that form an existing
environmental milieu may sometimes threaten haahithsignificant. One more factory ... may
represent the straw that breaks the back of theemaental camel*°

To that end, the Council on Environmental QualityfQ”) NEPA regulations contain
several provisions requiring an analysis of cunivgagffects or cumulative actiori$’ First,
cumulative effects must be analyzed in an EA asqfan agency’s determination of whether a
project’s impacts would be “significant” enoughramuire a full EIS?® The term “significantly”
is defined in the CEQ regulations as actions “wattividually insignificant but cumulatively
significant impacts. Significance exists if it sasonable to anticipate a cumulatively significant
impact on the environment®

In addition, the scope of any EA or EIS must atstude cumulative actions, which are
defined as actions “which when viewed with othepgmsed actions have cumulatively
significant impacts and should therefore be disetiss the same impact statemetit’”

Cumulative effects, in turn, are defined as “th@act on the environment which results
from the incremental impact of the action when aldieother past, present, and reasonably
foreseeable future actions regardless of what ag@rederal or non-Federal) or person
undertakes such other actions. Cumulative impaatigesult from individually minor but
collectively significant actions taking place oweperiod of time ¥*

32°NRDC v. Hodel865 F.2d at 297 (quotations omitted).

326 Grand Canyon Trust v. F.A.A290 F.3d 339, 342-43 (D.C. Cir. 2002) quotitanly v.
Kleindienst 471 F.2d 823, 831 (2d Cir.1972).

32" The CEQ regulations are binding on all federal mibtrative agenciesAndrus v. Sierra
Club,442 U.S. 347, 357-58 (1979).

328 NEPA requires agencies to prepare EISs for “eversnajor Federal action[ ] significantly
affecting the quality of the human environment.”"435.C. § 4332(2)(C). If an agency is unsure
whether a project’s impacts would be “significamiough to require a full EIS, it can first
prepare a less-detailed EA. 40 C.F.R. § 150Be]'t of Transp. v. Pub. CitizeB41 U.S. 752,
757 (2004).

32940 C.F.R. § 1508.27(b)(7).

33914, § 1508.25(a)(2)Delaware Riverkeeper Network v. FER(G3 F.3d 1304, 1314 (D.C. Cir.
2014).

33140 C.F.R. §1508.7. The terms “cumulative effeetsd “cumulative impacts” are used
interchangeablySee., e.g., Delaware Riverkeep#s3 F.3d at 1319.
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The court in irlDelaware Riverkeepdound that the four pipelines were not only
“connected” actions, as discussed above, but atjeqis with “cumulative impacts.” The court
examined the definition of cumulative effects fowatd!0 C.F.R. 8 1508.7, and noted that “the
three Eastern Leg upgrade projects preceding dloviag the Northeast Project were clearly
‘other actions—past, present, and proposed, arsbnadly foreseeable®? There, FERC
refused to analyze the cumulative effects of the fivojects, arguing that the construction
impacts from the Northeast Project were temporad/separated by time in distance, and that
the connected pipeline projects were “not expetdesignificantly contribute to cumulative
impacts in the Project are&® The court held that “[t]his cursory statementsioet satisfy the
test enunciated iGrand Canyon Trustand explained:

It is apparent that FERC did not draft these pag#s any serious consideration
of the cumulative effects of the other project @gugs on the Eastern Leg of the
300 Line. In light of the close connection betwdes various sections of the line
that have been upgraded with new pipe and otheastrficture improvements,
FERC was obliged to assess cumulative impacts @&yzing the Northeast
Project in conjunction with the other three progect

The obligation to consider cumulative effects i$ Imited to actions taken by the same
federal agency, nor is it limited to federal actiat all. For example, iGrand Canyon Trust v.
FAA, 290 F.3d 339, 345 (D.C. Cir. 2002), the courtdh¢hat the Federal Aviation
Administration’s EA for an airport expansion, whiahalyzed the incremental noise impacts that
the airport would have on a nearby National Paiks madequate because it failed to analyze the
cumulative impacts of the airport combined withestman-made noises affecting the p&rk.

Thus, the “general rule under NEPA is that, in as&g cumulative effects, the
Environmental Impact Statement must give a suffityedetailed catalogue of past, present, and

332 Delaware Riverkeepei753 F.3d at 1319.

333|d. at 1319-20 (citations to record omitted).

334 1d.; see alsoGrand Canyon Trust v. F.A.A290 F.3d 339, 346 (D.C. Cir. 2002) (an EA’s
cumulative effects analysis “must give a realigi@luation of the total impacts and cannot
isolate a proposed project, viewing it in a vacuiim.

$353ee also N. Plains Res. Council, Inc. v. Surfaeadp. Bd.668 F.3d 1067, 1081 (9th Cir.
2011) (an agency'’s EIS for a railroad failed tolgoathe cumulative effects of railroad
combined with future coal mines in the same areaaitheast MontanaJhe Humane Soc. of
U.S. v. Dep't of Commercé32 F. Supp. 2d 4 (D.D.C. 2006) (NMFS’s EIS fermits to

conduct research on endangered populations oeEsalh lions violated NEPA because its
cumulative effects analysis failed to analyze mytéo the species from non-research-related
causes)Alpine Lakes Prot. Soc. v. U.S. Forest S&888 F. Supp. 478, 482 (W.D. Wash. 1993)
(whether the cumulative impacts of a related aatnust be considered “does not turn on
whether that action is federal or non-federal ituret).
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future projects, and provide adequate analysistafmu these projects, and differences between
the projects, are thought to have impacted therenmient.*3°

The DC Circuit has articulated that “a meaningfuimulative impact analysis must
identify (1) the area in which the effects of thregosed project will be felt; (2) the impacts that
are expected in that area from the proposed pro{8¢tother actions — past, present, and
proposed, and reasonably foreseeable — that havemhare expected to have impacts in the
same area; (4) the impacts or expected impacts flmse other actions; and (5) the overall
impact that can be expected if the individual intpaze allowed to accumulat&’”

2. The DDD Fails to Adequately Analyze the Cumulate Effects of Pipelines
Permitted by NWP 12, and Instead Improperly Deferghat Analysis to the

Project Level.

The DDD’s cumulative impacts analysis is woefutigpdequate. The nine-page
cumulative effects section of the DDD provides i@fboverview of NEPA'’s requirement to
analyze cumulative impacts/effe¢t&;provides a summary of some of the historic andecur
causes of wetlands depletion in the B%giscusses US waters and species/ habitat loss
generally**® and attempts to estimate the total acreage arditmmnof wetlands in the U%'!

This cumulative effects analysis does not once mem@iny cumulative impacts
specifically associated with the construction, nemance, operation, or repair of utility projects
such as crude oi or natural gas pipelines. For pl@rnt does not mention the cumulative effects
associated with the creation and permanent maintenaf a 50-120 foot-wide pipeline right-of-
way such as forest fragmentation, habitat lossienoand sedimentation, soil nutrient loss,
aesthetic impairment, etSeepages 92-95nfra. This nine-page cumulative effects “analysis” is
the same boilerplate language contained verbatitmermraft decision documents for each of the
52 proposed NWP¥? In other words, the Corps’ cumulative effects gisial it uses for every

336 | ands Councijl395 F.3d at 1027-28 (citations omitted).

37 Delaware Riverkeepe753 F.3d at 1319 (quotigrand Canyon Trust v. FAA290 F.3d 339,
345 (D.C. Cir. 2002).

%8 pDD, at 26-29.

%3914, at 29-30.

%914, at 30-31.

%114, at 32-33.

342 5ee, e.g.Draft Decision Document Nationwide Permit 50 (ergtound coal mining),
available at https://www.regulations.gov/document@QE-2015-0017-0051; Draft Decision
Document Nationwide Permit 21 (surface coal mirangvities), available at
https://www.regulations.gov/document?D=COE-2015760024,; Draft Decision Document
Nationwide Permit 34 (cranberry production actesd, available at
https://www.regulations.gov/document?D=COE-201570036. All decision documents are
available at
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NWP is so broad and brief that it never mentiossgle impact associated with the actual
activities it is permitting, whether it be crudé pipelines, cranberry farms or a surface coal
mines.

The DDD contains another short section intendeshtsfy its 404(b)(1) regulations
entitled: “7.2.2 Cumulative effects (40 CFR 230)78h).”*® Again, this section constitutes a
five-page general overview of wetlands functiongjgation, and restoration and enhancement
activities nationwide; and it is the same verbatimalysis used for each of the 52 NWPs, with
the exception of the Corps’ estimates of the nunobeises of NWP 12 and number of acres of
wetlands loss as a result yearly and over a fiva-gpart™*

Such conclusory cumulative impacts statementinatsficient>** Therefore, the NWPs,
including but not limited to NWP 12, violate NEPAsquirement to analyze cumulative impacts
or effects. 40 C.F.R. §§ 1508.7, 1508.27(b)(7).

Furthermore, because no further NEPA analysisnspbeted for specific projects that
qualify for NWPs, this brief and inadequate ovenwiaf wetlands in the US servestas only
cumulative effects analysissed to permit tens of thousands of projects nafide for a period
of five years—not only pipelines, but coal mingsysiwater management facilities, marinas,
bridges, oil and gas structures on the outer cental shelf, and any other projects permitted by
the NWP program.

Rather than analyze the cumulative impacts oflipiege upon issuance of NWP 12, the
Corps’ DDD improperly defers that analysis to benpteted by other agencies and/or district
engineers at the project-approval stage. For exgnipt DDD explains that it is impractical to
analyze cumulative effects at the national scaalistrict and division engineers will conduct
that assessment at the regional level and/or fexiip projects:

It is not practical or feasible to provide quariiita data on the multitude of other
contributors to cumulative effects to these resesirincluding the federal, non-
federal, and private activities that are not regudaby the Corps that will also

https://www.regulations.gov/docketBrowser?rpp=25&88&SC&sbh=commentDueDate&po=0&
dct=SR%2B0O&D=COE-2015-0017.

¥3pDD, at 48.

%4 35edd. at 48-49.

3% Delaware Riverkeepeat 28;Defenders of Wildlife v. Babbitt30 F.Supp.2d 121, 138
(D.D.C.2001) (remanding an EIS “because the diseossf cumulative impacts consists only of
conclusory remarks and statements that do not egdgrisionmaker to make an informed
decision”) (internal quotations omittedjriends of the Earth, Inc. v. U.S. Army Corps of
Engineers 109 F. Supp. 2d 30, 41-42 (D.D.C. 2000) (while d&voted 9-10 pages to
cumulative impacts, the discussion was nothing rttoea a historical recitation of area
development and a conclusory statement that thadta@re minimal).
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occur during the five year period this NWP is iieef. National-level data on
these many categories of activities that are nguleged by the Corps but
contribute to cumulative effects are either notestted for the nation or they are
not accessible. The activities authorized by thM/M will result in a minor
incremental contribution to the cumulative effettsvetlands, streams, and other
aguatic resources in the United States becausdisasssed in this section, they
are one category of many categories of activitiest taffect those aquatic
resources. The causes of cumulative effects diedussthis section include past,
present, and reasonably foreseeable future fedemal;federal, and private
activities.

For the national-scale cumulative effects analpsesented in this section, it is
not possible to quantify the relative contributiarfsall of the various activities
that affect the quantity of wetlands, streams, atetr aquatic resources and the
functions and services they provide, because sath are not available at the
national scale.

In a specific watershed, division or district ereggnrs may determine that the
cumulative adverse environmental effects of acigiauthorized by this NWP are
more than minimal. Division and district enginearl conduct more detailed
assessments for geographic areas that are detertoirie potentially subject to
more than minimal cumulative environmental adveedtects. Division and
district engineers have the authority to requidividual permits in watersheds or
other geographic areas where the cumulative adwarggonmental effects are
determined to be more than minimal, or add conastito the NWP either on a
case-by-case or regional basis to require mitigatieasures to ensure that the
cumulative adverse effects of these activitiesraranore than minimal. When a
division or district engineer determines, usingalaar regional information, that a
watershed or other geographic area is subject te rf@an minimal cumulative
adverse environmental effects due to the use sfNNVP, he or she will use the
revocation and modification procedure at 33 CFR.83(h reaching the final
decision, the division or district engineer will napile information on the
cumulative adverse effects and supplement thisrdeot?*°

As discussed above, the Corps has not committhdlting an additional NEPA process
at the regional level with a public comment periadg has not done so with prior authorizations
of NWP 12. This passage suggests that divisiomneegs will only conduct more detailed
assessments at the regional sdaiefinds that specific watersheds is subject taertban
minimal cumulative effects.

Throughout the DDD, the Corps further explains thaision and district engineers will
evaluate the cumulative effects of specific prgentspecific regions to ensure that the
cumulative effects are no more than minimal:

346 ppD, at 34.
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Corps divisions and districts also monitor and grmlthe cumulative adverse
effects of the NWPs, and if warranted, further niesor prohibit the use of the
NWPs to ensure that the NWPs do not authorizeiiesthat result in more than
minimal individual and cumulative adverse envirombaé effects.

Although the terms and conditions for this NWP hde=n established at the
national level to authorize most activities thatvdnano more than minimal
individual and cumulative adverse environmentak@#, division and district
engineers have the authority to impose case-spesjfecial conditions on an
NWP authorization to ensure that the authorizedviies will result in only
minimal individual and cumulative adverse enviromtag effects®*’

This document contains a general assessment dioteseeable effects of the
individual activities authorized by this NWP ande tlanticipated cumulative
effects of those activities. In the assessmenhes$e individual and cumulative
effects, the terms and limits of the NWP, pre-camgion notification
requirements, and the standard NWP general conditere considered. The
supplemental documentation provided by divisionieegrs will address how
regional conditions affect the individual and cuative effects of the NWP.

Only the reasonably foreseeable direct, indirectd @umulative effects are
included in the environmental assessment for thfl8PN Division and district
engineers will impose, as necessary, additionalditoms on the NWP
authorization or exercise discretionary authority address locally important
factors or to ensure that the authorized activigutts in no more than minimal
individual and cumulative adverse environmenta&f>*®

The pre-construction notification requirement albodistrict engineers to review
proposed activities on a case-by-case basis torertbat the individual and
cumulative adverse environmental effects of thostvides are no more than
minimal. If the district engineer determines thet idverse environmental effects
of a particular project are more than minimal aftensidering mitigation, then
discretionary authority will be asserted and theliagnt will be notified that
another form of DA authorization, such as a redigemeral permit or individual
permit, is required (see 33 CFR 330.4(e) and 336°5)

This deferral of the cumulative effects analysibé completed by district or division

engineers at the project level violates NEPA fatesal practical reasons. First of all, project
proponents are only required to notify the Corsratit offices through submission of pre-

3471d. at 9.
348 . at 24.
349d. at 25.
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construction notifications (PCNS) if certain criteare met. That means that the Comisnot
even be notifiedvhen many thousands of projects begin construatidsS waters under NWP
12, so the Corps will have no opportunity to coridarty further environmental review.

Second, even for projects that do require PCNs,anaus project approvals have
revealed that the district engineers do not actyakpare any cumulative effects analysis at the
project level.Seesupra pages 15-18upra Finally, even if district engineers did routinely
evaluate the cumulative effects of overall pipelimejects verified under NWP 12, they certainly
do not prepare any NEPA analysis at the projedllévherefore, the Corps must satisfy all of its
NEPA obligations now, including its obligationsdnalyze the cumulative effects of all projects
it is permitting, upon issuance of NWP 12.

Courts have repeatedly held that the Corps cashefer its cumulative effects analysis
when issuing a NWP because there is no guararaearly further NEPA analysis will be
completed.

In Defenders of Wildlife v. Ballayd?3 F. Supp. 2d 1094 (D. Ariz. 1999), the Corps
issued three NWPs but deferred its cumulative irgpacalysis to be completed by Corps
regional offices at a later date. The court regthat approach, holding that the NEPA analysis
must include sufficient analysis “to measure thpawt of implementing the NWP program
under which thousands of projects will be authatizZ&° Ballard was based on the fact that the
further NEPA analysis never actually happened leeffioojects were approvéd.

Similarly, inWyoming Outdoor CoungiB51 F. Supp. 2d at 1243, the court struck down
the Corps’ NEPA analysis of a NWP for oil and gasalopment that deferred its cumulative
effects analysis to be completed by other ageratiése project level. As the court explained, the
Corps cannot defer its cumulative impacts analysthe project-approval stage because “[b]y
their very nature, the ‘cumulative impacts’ of angeal permit cannot be evaluated in the context
of approval of a single project>

In Kentucky Riverkeeper, Inc. v. Rowle#té4 F.3d 402 (6th Cir. 2013), the court held
that the Corps’ NEPA analysis for NWP 21, whichrpeted surface coal mining operations,
failed to adequately analyze cumulative impacter&hthe Corps argued that its three-tiered
review process— including its regional conditionsl groject-level verification— ensured that

%014, at 1113.

%®11d, at 1112.

%2|d. (citing Pennaco377 F.3d at 1159) (“Agencies are required to satlsé NEPA ‘before
committing themselves irretrievably to a given cauof action, so that the action can be shaped
to account for environmental values.8ge also Sierra Club v. Boswort10 F.3d 1016, 1027-
30 (9th Cir. 2007) (Forest Service violated NEPAdeyerring its cumulative impacts analysis of
a categorical exclusion to the project level).
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the cumulative impacts of projects approved und&f\21 were minimal. The court rejected
this argument as “non-responsive,” and held thap€aumulative impacts analysis must
satisfy NEPAupon issuance of a NVdhd cannot rely on additional reviews conditioret thay
come latef>®

In Sierra Club v. Bostickhe majority held simply that Sierra Club waivesdcumulative
effects arguments for failing to raise the issugsrcomments, and thus did not discuss the
Corps’ deferral of its cumulative effects analygon issuance of a NPW. However, Judge
McHugh issued a thoughtful concurrence that outlitee Corps’ NEPA obligations and agreed
with the many courts that have struck down the €aafiempt to defer its cumulative impacts
analysis:

Nevertheless, | remain unconvinced that the Comps mermissibly defer any
portion of its NEPA analysis to the verificationage. First, NEPA requires
agencies to complete their environmental analyisiseapoint of agency action—
in this case, the reissuance of NWP 3&e Citizens’ Comm. to Save Our Canyons
v. Krueger 513 F.3d 1169, 1178 (10th Cir. 2008) (noting tN&PA requires
agencies to “take a hard look at the environmertakequencelseforetaking a
major action” (emphasis added) (internal quotatitarks omitted))see also Ky.
Riverkeeper, Inc. v. Rowlett&14 F.3d 402, 409 (6th Cir. 2013) (rejecting as
“nonresponsive” the Corps’ argument that districigiaeers would assess
required NEPA elements in greater detail at theifigation stage). It is
impossible for an agency to have taken the “haoit”leequired by NEPA—and
thereby have made a fully informed decision to utadke an action—if it
knowingly defers portions of its analysis to a tatate.

Second, in the context of nationwide permits, ityragell be that, as happened
here, there is no lead agency that will conducémvironmental assessment. And
the NWP 12 environmental assessment expressly roptdées that “[ijndividual
review of each activity authorized by an NWP wiitmormally be performed,
except when preconstruction notification to the @3ors required or when an
applicant requests verification that an activityngies with an NWP.'Decision
Documentat 4. That is, unless an individual utility lineopct requires a pre-
construction notification, parties are authorizeduse NWP 12 without ever
notifying the Corps. Thus, in the context of natigthe permits, it is often the case
that no further environmental analysis is ever contempla#ssi such, |1 would
conclude the Corps was not permitted to defer amiyign of its NEPA analysis to
the verification stage. Rather, the agency wasireduo fully evaluate all of the
required NEPA factorbeforereissuing NWP 12. That did not happen H&fe.

33d. at 4009.
%4 Sjerra Club, Inc. v. Bostick’87 F.3d 1043, 1067 (10th Cir. 2015).
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Finally, as Judge McHugh notes, CEQ regulatiomsi$pthat a partial deferral of a
NEPA analyses is allowed in certain contexts, mly o0 cases where further NEPA analyses
will, in fact, occur at the regional, local, or pots-specific levef> Because “the Corps is not
required to conduct further NEPA analysis at thefication stage, the type of deferral
contemplated by the CEQ’s guidance on programniNiRA reviews is unworkable in the
nationwide permit context*®

Therefore, because the Corps prepared no meanagdilysis of the cumulative effects
of pipelines and other projects permitted under NYZRn its decision document, and instead
deferred this analysis to the project level whardunther NEPA analysis will occur, the DDD
violates 40 C.F.R. 81508.7. The same is true foh &DD prepared for each of the other
proposed NWPs.

3. Proper Scope of Cumulative Impacts Analysis

NEPA dictates that the Corps’ cumulative impactslgsis must include the full range of
impacts of the overall pipeline projects permittgdNWP 12, including the impacts to resources
that fall outside of the Corps’ jurisdictional wege

In Wyoming Outdoor CoungiB51 F. Supp. 2d at 1237, the Corps issued a glepemit
for dredging and filling associated with oil andsgievelopment in Wyoming, but limited its
cumulative impacts analysis to jurisdictional watérhe court held that when an oil and gas
developer needs to discharge dredge and fill natetio U.S. waters in conjunction with a
project, “the Corps ...becomes the gatekeeper foroappof the project®’ Therefore, “the
Corps is obligated to assess cumulative impacasingl to projects in which the use of [the
general permit] is essential to completion of thggxrt,” and that cumulative impacts analysis
“cannot be limited to impacts to wetlands” and nmiostude upland&>®

In Sierra Club v. Bostickhe majority did not discuss the scope of thepSONEPA
obligations with respect to cumulative impacts,ihg\held that Sierra Club waived its

%%|d. at 1067 (citing Council on Envtl. Qualityinal Guidance for Effective Use of
Programmatic NEPA Review2014),available at
https://www.whitehouse.gov/sites/default/files/dettective_use_of programmatic_nep
?S_Breviews_final_de02014_searchable.pdf.).

Id.
%7|d. at 1242 (citingJtahns for Better Transp305 F.3d at 1173).
%81d. at 1242, 1245%ee also Sav®ur Sonoran408 F.3d at 1121-24 (Corps’ NEPA analysis
was improperly limited to jurisdictional waters thlran through 5% of construction sit&tewart
v. Potts 996 F. Supp. 668, 682-83 (S.D. Tex. 1998) (CoNISPA analysis of a golf course
must consider impacts to uplands forests becaesprtject could not proceed without wetlands
fill); White Tanks Concerned Citizens, Inc. v. Str66i8, F.3d 1033, 1040-41 (9th Cir. 2009).
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cumulative impacts argumefit. However, Judge McHugh’s concurring opinion hélatthe
Corps improperly “attempts to limit the scope afMEPA analysis when reissuing NWP 12 to
the consideration of only those environmental intpaccurring within jurisdictional waters as a
result of the discharge of dredged and fill matei® As Judge McHugh explains, “the Corps
conflates its obligations under NEPA with its olhligns under 8§ 404(e) of the CWA” because
while the Corps’ cumulative effects analysis unitier CWA may focus on “the changes in an
aquatic ecosystem that are attributable to thecte effect of a number of individual
discharges of dredged or fill material,” 40 C.F§R30.11(g)(1), NEPA is not so limit&tf.

Judge McHugh recites an exhaustive litany of autyhar which “[c]ourts have
consistently held that the Corps’ NEPA obligatievieen issuing a § 404 dredge and fill
permit—which constitutes a major federal action—eext beyond consideration of the effects of
the discharge of dredged or fill material in juictibnal waters.®?

Indeed, courts routinely require the Corps to adersihe direct, indirect, and cumulative
effects—including nonaquatic effects—of tinstallationsthe Corps’ dredge and fill permits
authorize.

For example, irHillsdale Environmental Loss Prevention, Inc. vSUArmy Corps of
Engineerswe considered the validity of the Corps’ NEPAIge& when issuing a § 404 dredge
and fill permit for the construction of an internadail/truck terminaf®® In its NEPA analysis,
the Corps “considered both [the] direct and realyfareseeable indirect impacts to land use,
air quality, noise, traffic, water quality, threaésl and endangered species, and cultural
resources” from the operation of the intermodahiaal >** Far from limiting its analysis to the
impact of dredged and fill material on jurisdictednvaters, the Corps conducted a broad
environmental assessment. And we upheld the COIfR'A analysidecauset had properly
considered all of the environmental impacts ofitttermodal terminal, not only the aquatic
impacts associated with the discharge of dredgddithmaterial®®° As such, we have
recognized that a NEPA environmental assessmeuiresthe Corps to look beyond the effects
occurring directly within its jurisdictional watet®

94, at 1051.

3014, at 1062.

%1 1d.at 1063.

362 |d.

363702 F.3d 1156, 1162—63 (10th Cir. 2012).

%41d. at 1164.

3314, at 1172-77.

366 See Utahns for Better Transp. v. U.S. Dep't of $par805 F.3d 1152, 1190-91 (10th Cir.
2002) (recognizing that the CWA defines “cumulatimgacts” more narrowly than does
NEPA).
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Other courts similarly require the Corps to lookdred the effects of the discharge of

dredged and fill material. The Ninth Circuit’'s aysb inSave Our Sonorarnc. v. Flowers408
F.3d 1113 (9th Cir. 2004), is particularly instiivet In that case, the Corps issued a § 404
dredge and fill permit to a developer building éegacommunity near PhoeriX. The
development required Corps approval because sedesalt washes—which filled with water
during the rainy season—intersected the proposeelafgment sité°® The Corps prepared an
environmental assessment and found the developnerid have no significant impatt: “In
reaching this conclusion, the Corps examined dmywashes rather than the entire projétt.”
On appeal, the Ninth Circuit considered whethee ‘@orps had improperly constrained its
NEPA analysis to the washes, rather than consigléhie development’s effect on the
environment as a wholé™ The court stated:

Although the Corps’ permitting authority is limitetb those aspects of a
development that directly affect jurisdictional e, it has responsibility under
NEPA to analyze all of the environmental conseqasraf a projectPut another
way, while it is the development’s impact on juddnal waters that determines
the scope of the Corps’ permitting authority, ithe impact of the permit on the
environment at large that determines the Corps’ REEsponsibility.The Corps’
responsibility under NEPA to consider te@vironmental consequences of a
permit extends even to environmengdfects with no impact on jurisdictional
waters at alf’?

Thus, the Ninth Circuit held the Corps had impropemited the scope of its NEPA

analysis to the considerations relevant to issaipgrmit under the CWA’®

In her concurring opinion, Judge McHugh examineldiings from other Circuits and

concludes that this view of the Corps’ NEPA obligas has been “universally adopted”:

My understanding of the scope of the Corps’ resjditg under NEPA parallels

that of the Ninth Circuit. The Corps may not linis NEPA analysis to the
consideration of the environmental effects of tlecliarge of dredged and fill
material into jurisdictional waters, as would bewegpriate under 8§ 404(e) of the
CWA. Rather, for NEPA purposes, the Corps is reglito consider the direct,
indirect, and cumulative effects reasonably forabkeas a result of its permitting

367|d.
368|d.
369|d.
370|d.
371|d.
372|d.
373|d.

at 1118-19.
at 1118.

at 1121.
at 1122 (emphasis added).
at 1123.
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decision. This includes the environmental effe@ased by the operation of the
installations authorized by the Corps’ permittiregigion®’*

And this understanding of the Corps’ NEPA respaiisés has been universally
adoptedSee, e.g.O'Reilly v. U.S. Army Corps of Eng;rd77 F.3d 225, 232-34
(5th  Cir. 2007) (holding Corps’ environmental assesnt of proposed
subdivision insufficient when it failed to propergvaluate adverse effects on
area’s flood capacity due to increased pavementeases in non-point source
pollution from increased run-off, loss of habitatr fnon-aquatic wildlife, and
adverse effects associated with increased vehafiec); Ocean Advocates v. U.S.
Army Corps of Eng’rs402 F.3d 846, 868 (9th Cir. 2004) (holding Cohasl
NEPA obligation to consider effects of increaseldtamker traffic and increased
risk of oil spills when issuing § 404 permit forrstruction of oil refinery dock);
Sierra Club v. Marsh769 F.2d 868, 877—78 (1st Cir. 1985) (holding gsor
environmental assessment insufficient for failuoe consider future industrial
development when issuing 8 404 permit for consimncdf a port and causeway).
See also Pres. Soc. of Charleston v. U.S. Army Caireng’'rs No. 2:12- 2942-
RMG, 2013 WL 6488282, at *12 (D.S.C. Sept. 18, 20{@jecting Corps’
attempt “to justify what amounted to essentially@n-review of the proposed
passenger terminal on the basis that its jurisuhcs limited to the portion of the
project physically touching the navigable waterstlod United States”)Wyo.
Outdoor Council v. U.S. Army Corps of Eng’851 F. Supp. 2d 1232, 1237, 1242
(D. Wyo. 2005) (rejecting Corps’ argumethiat it was not obligated to consider
cumulative impacts on non-wetland areas of regigeaimit authorizing dredge
and fill associated with coalbed methane gas prizhic Friends of the Earth,
Inc. v. U.S. Army Corps of Eng;rd09 F. Supp. 2d 30, 37-41 (D.D.C. 2000)
(holding Corps was required to consider adversectffassociated with increased
sewage, increased wastewater runoff, creationrgélshaded areas on the aquatic
habitat, creation of a “sump” that would trap aduatildlife, increased draw on
area aquifers, and increased upland developmemn velseing 8 404 permit for
dredge and fill associated with construction ofafiog casino barges)oosier
Envtl. Council,Inc. v. U.S. Army Corps of Eng;r405 F. Supp. 2d 953, 972-75
(S.D. Ind. 2000) (upholding Corps’ environmentasessment when it properly
considered the indirect effects of 8 404 permit éonstruction of riverboat
gambling facility, including construction of a hbtgavilion, golf course, and
parking facilities). Thus, when reissuing NWP 1Be tCorps was required to
consider all of the environmental effects reasonédrleseeable as a result of its
permitting decisiort’®

Finally, Judge McHugh cites the Corps’ own Decisizocument for the 2012 reissuance
of NWP 12, which acknowledges that “NEPA requiressideration of all environmental
impacts, not only those to aquatic resources, e@timay well be situations where aquatic

3741d. at 1064.
3751d. at 1065.
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impacts are minimal even though environmental irtspamore generally are not’® “Given this
explicit acknowledgement, the Corps cannot now thkecontrary position that it satisfied its
NEPA obligations when it focused exclusively on #ggiatic impacts associated with the
discharge of dredged and fill materidl*

The same is true with respect to the 2016 Drattifden Document. The Corps quotes 40
CFR 1508.7 and then acknowledges that:

[T]he NEPA cumulative effects analysis for an NW&not limited to activities
authorized by the NWP, other NWPs, or other DA ptifindividual permits and
regional general permits). The NEPA cumulative afeanalysis must also
include other Federal and non-Federal activities #ffect the Nation’s wetlands,
streams, and other aquatic resources, as wellhes o#sources (e.g., terrestrial
ecosystems, air) that may be directly or indireeffgcted by the proposed action
and other action¥?

Cumulative effects also include environmental d@fecaused by reasonably
foreseeable future actions that may take placer dfte permitted activity is

completed. Such effects may include direct andrautlienvironmental effects
caused by the operation and maintenance of thdityaconstructed on the

discharge of dredged or fill material into waterfstioe United States or the
structures or work in navigable waters of the Whiftates. For NWP 12, this
includes activities associated with the operatiod aaintenance of the utility
lines, substations, and access roads constructeexmanded as a result of
activities authorized by this NWH?

Because no further NEPA analysis will be condudtedpecific projects permitted by
NWP 12, the Corps must consider all of the impatthose projects, including impacts to non-
aquatic resources, upon issuance of NWP 12.

4. Examples of the Cumulative Impacts/Effects ofiBelines

The Corps must take a hard look at the cumulatnvé@tmental impacts from the
construction and operation of entire pipelines thi#ltbe permitted under NWP 12. NEPA
requires consideration of the direct, indirect, anthulative effects of an action, which means
the Corps is required to evaluate the impacts & Waters as well as upland areas. We believe
such an analysis would reveal that the activitigha@rized under NWP 12 will result in more
than minimal adverse environmental effects.

378 |d.at 1066 (quoting Reissuance of Nationwide Perriitsted. Reg. 10,184, 10,197 (Feb. 21,

2012)).
377|d.

38 DDD at 26.
319d. at 28.
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The multiple environmental impact statements seddor the Keystone XL Pipeline will
serve as a good starting point for the Corps’ caitixg impacts analysi&° The Corps’ EA or
EIS for NWP 12 should also include, but not be tedito, an assessment of the cumulative
impacts to soils and sediments, surface water emehgwater, wetlands, vegetation, wildlife,
fisheries, threatened, endangered, and sensite@es land use, recreation and special interest
areas, visual areas, air quality, and noise.

Pipeline construction, maintenance, and operatioresult in a multitude of temporary,
long-term, and permanent impacts to the environmé&he EISs for the Keystone XL Pipeline
identify many — but not all — of these impacts. Egwample, the following is a list of potential
impacts to wetlands alone:

* Loss of wetlands due to backfilling or draining;

* Modification in wetland productivity due to modiéiton of surface and subsurface flow
patterns;

* Temporary and permanent modification of wetlandetation community composition
and structure from clearing and operational maemer (clearing temporarily affects the
wetland’s capacity to buffer flood flows and/or tah erosion);

* Wetland soil disturbance (mixing of topsoil withoswil with altered biological activities
and chemical conditions that could affect reesshiplient and natural recruitment of
native wetland vegetation after restoration);

» Compaction and rutting of wetland soils from moveina heavy machinery and
transport of pipe sections, altering natural hyalgat patterns, inhibiting seed
germination, or increasing siltation;

» Temporary increase in turbidity and changes inanetlhydrology and water quality;

» Alteration in vegetation productivity and life seagming due to increased soil
temperatures associated with heat input from tpelipie; and

» Alteration in freeze-thaw timing due to increaseatev temperatures associated with heat
input from the pipeliné®*

Impacts to other resources include:

* Increased risk of soil erosion due to lack of vate¢ cover;

380 Excerpts from U.S. Department of State’s 2011 F8 2014 FSEIS for the Keystone XL
Pipeline, attached as Exhibits 29 and 30.
%L Exhibit 29 at 3.4-10.
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* Expansion of invasive and noxious weed populatadosg the pipeline ROW as a result
of construction and operational vegetation mainteea

» Habitat loss, alteration, and fragmentation;
» Direct [wildlife] mortality during construction anoperation;

* Indirect [wildlife] mortality because of stressaroidance of feeding due to exposure to
construction and operations noise; low-level hglteo or airplane monitoring
overflights, and from increased human activfty;

We also submit for the Corps’ consideration a datian written by Dr. Thomas David
Hayes, an expert conservation ecologftHis declaration was originally submitted in therg
Club’s challenge of the Corps’ use of NWP 12 tchattze construction of the Gulf Coast
Pipeline. Dr. Hayes identified numerous deficiesdn the Corps’ NWP 12 decision document
from 2012, which the Corps should now remedy inléiest reissuance. He describes the
adverse environmental impacts from actions allowsder NWP 12, including immediate and
irreparable impacts to ecosystem functions of steeand adjacent wetlands, introduction of
invasive species, soil damage, water quality degiawl and harm to fish, cumulative impacts to
bank stability and floodplain vegetation leadingtosion, sedimentation, release of toxic
substances, reduced biodiversity and productigitgl permanent harm from conversion from
forested wetlands to scrub wetlarigs.

The aforementioned impacts from oil pipelines dse applicable to gas pipelines, which
are constructed and maintained in a similar manBeth involve clearing trees and vegetation
for a right-of-way, removing topsoil, filling wettals, dumping trench materials into streams, and
maintaining a cleared right-of-way for the operaéblife of the pipeliné€®® Therefore, the
Corps must also undertake a review of extant enmental analyses completed for natural gas
pipeline projects. These instructive documentsombf assess project-specific impacts but detail
the overall impacts of pipeline construction on sherounding environment.

A study examining the short and long-term consegegwf the construction of the
PennEast Gas Pipeline found that it will “irrevbetgidisturb and alter the ecological properties
of natural waterways including high quality wateasjariety of habitats, preserved farmland and
preserved, public open-spac&® Acute impacts from construction of the PennEgstlhe
include, but are not limited to, land clearing; mral of vegetation; soil, steep slope, and

%214, at 3.5-26, 3.6-13.

383 Declaration of Dr. Thomas David Hayes, attacheBxdsbit 31.

%41d. at 3-10, 12-13.

383 Cf, Delaware Riverkeeper Network Comments on the Pyep&tate Water Quality
Certification for the PennEast Gas Pipeline (Juhe2016), attached as Exhibit 32.

388 princeton Hydro, LLCThe Short and Long-Term Consequences of the Catistof the
PennEast Pipelin€luly 2015), attached as Exhibit 33, at 3.
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bedrock disturbance; alteration of the hydrologigime of streams; and increased runoff and
stormwater loading. Long-term impacts identifiedtbg study include, but are not limited to,
destabilization of the traversed ecosystem; ine@asedation/loss of native forest core species;
introduction and colonization of invasive specregiuction in water quality; fragmentation of
habitat; increased pollutant loading to wetlands stneams; and increased erosith.

Other common environmental impacts from the cowesitva, maintenance, operation,
and repair of pipelines have been documented iappeoval proves for other specific pipelines.
While this section is not meant to be exhaustivedescribe all impacts of pipelines, it illustrates
some of the many categories of environmental ingofrom pipelines that the Corps must
consider under NEPA upon issuance of NWP 12, dumtker NEPA analyses will not be
completed for specific projects.

In April of 2016, the New York State Departmentafvironmental Conservation denied
a Clean Water Act Section 401 Water Quality Cexdiion for the proposed Constitution Gas
Pipeline®®® The Department's rationale for denial includedeaamination of the pipeline’s
cumulative impacts on waterways, which the Cormsikhconsider. The denial notice stated:

[clumulatively, impacts to both small and largeeatns from the construction and
operation of the Project can be profound and irellass of available habitat,
changes in thermal conditions, increased erosicegtion of stream instability
and turbidity, impairment of best usages, as wsllwatershed-wide impacts
resulgglgg from placement of the pipeline acrossewabdies in remote and rural
areas.

We also urge the Corps to reconsider its definiabfioss” of wetlands to include the
permanent loss of wetlands values from conversitetlands provide ecologically valuable
functions including, but not limited to, filteringf pollutants, flood control, erosion control,
nutrient and water storage, and wildlife habitéhe conversion of high-quality forested
wetlands to scrub shrub or herbaceous wetland&eearto the reduction or loss of important
services and benefits provided by wetlands.

We have attached a report prepared by ecologiatgittails some of the environmental
impacts of converting forested wetlands in Penreyilv to herbaceous wetlands for the
construction and permanent maintenance of pipeines-of-way>*® Some of the functional
losses that would result from wetland conversiatude: decreased structural and species
diversity; decreased soil and streambank stahiizatlecreased erosion and sedimentation

%714, at 10-27.

388 New York State Department of Environmental Conaton Notice of Denial Addressed to
Constitution Pipeline Company, LLC (April 22, 2016jtached as Exhibit 34.

%914, at 12.

390 5chmid & Company, Inc. Consulting Ecologistse Effects of Converting Forest or Scrub
Wetlands to Herbaceous Wetlands in Pennsylvézta4), Exhibit 7.
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control; loss of forest interior habitat and spscmecreased nutrient storage; loss of visual and
aural screening’* Furthermore, the report casts doubt on the giifitvetland mitigation to
succeed in compensating for permitted impacts ttawes. “Seldom has mitigation created the
same kind of wetlands as those damaged. Most atéeinnpitigation that succeeded in creating
wet areas resulted in open water ponds ratherftvasted or scrub wetlands (Cole and Shaffer
2002).3%2

We encourage the Corps to fully consider these atspaf wetland conversion, especially
from forested or scrub wetlands to herbaceous netla These impacts were specific to certain
types of forested wetlands in Pennsylvania, andewhany of these impacts may occur in
forested wetlands around the country, others mayfvam region to region or watershed to
watershed. These impacts are indicative of thestgbeumulative impacts that occur as a result
of forested wetland conversion for NWP 12 pipeliaesss the country. Thus, the Corps must
conduct a comprehensive evaluation of these aret otipacts of forested wetlands conversion
nationwide scale, as no further NEPA analysis beliconducted for specific pipelines permitted
under NWP 12.

NWP 12 has already been used to authorize pipptimects that cumulatively, had more
than minimal adverse effects on the environmeng Chrps now has the opportunity and
obligation to redress this error and ensure thmbper and adequate cumulative impacts analysis
is conducted for the activities permitted undes tmtionwide permit.

F. The Proposed Reissuance of NWP 12 Violates NERAProhibition on Project
Segmentation

As set forth in sections Il C-Bupra NWP 12 defines “single and complete linear
project” so as to apply the acreage limitationsasaely to each water crossing, and allows
unlimited usage of NWP 12 along an along an ov@ipkline project. In addition to violating
the CWA 8404(e), NWP 12 also violates NEPA'’s prdfob on segmenting overall projects as
well as NEPA's requirement that all connected amuwaative impacts be analyzed in a single
EIS. It does so by artificially dividing massiveppline projects up into hundreds or thousands of
smaller piecesi.g., each water crossing with up to 2 acre of loss ®fwaters), each of which
the Corps’ DDD determines will have “no significampact” on the environment individually,
but fails to consider each of the connected pdrtverall pipelines within Corps jurisdiction
that are “connected actions” or the non-federal poments of a pipelines that are connected and
or cumulative actions. In recent years, projecpprents and the Corps have used NWP 12 to
avoid considering the overall impacts of pipelipesmitted under NWP 12 as required by
NEPA (either upon issuance of NWP 12 or at thequtdevel). Therefore, the provisions that

3911d. at 29-30.
3924, at 33.
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allow multiple (and unlimited use) of NWP 12 to mdtra larger overall project, the
environmental impacts of which the Corps never wsrs, violates 40 C.F.R. § 1508.25.

NEPA requires federal agencies to analyze a prajdtall of its connected, cumulative,
and similar actions together in a single EIS befbeeproject is allowed to proce&tf. The CEQ
regulations define connected actions as actioris“{fiia Cannot or will not proceed unless other
actions are taken previously or simultaneouslyjigrAre interdependent parts of a larger action
and depend on the larger action for their justifaa”3%* “The justification for the rule against
segmentation is obvious: it ‘prevent[s] agenciesfdividing one project into multiple
individual actions each of which individually has iasignificant environmental impact, but
which collectively have a substantial impact®>Thus, despite whether CWA §404 allows the
Corps to piecemeal its permitting of massive pipeprojects NEPA unquestionably does not.

The D.C. Circuit allows individual components opgilines and other linear projects to
be analyzed in a separate NEPA document only yf wuld have “independent utility**

In Delaware Riverkeepethe court held that the Federal Energy Regulatory
Commission’s (“FERC”) EA for a 40-mile natural gaipeline project called the Northeast
Project violated NEPA by failing to include all awetted actions as required by 40 C.F.R. §
1508.25(a). The court held that the Northeast tayas actually one of four “physically,
functionally, and financially connected and intgrdiedent” components that resulted in a
complete overhaul of a 200-mile pipeline, and fFARC had improperly segmented its NEPA

analysis®’

TheDelaware Riverkeeperourt applied three factors in determining thaREEhad
improperly segmented its NEPA review of the Nor#tdzroject from the other three sections of
the 300 Line pipeline in violation of 40 C.F.R. 80B.25(a): (1) whether the Northeast Project
had logical termini; (2) whether the Northeast Bebhad substantial independent utility; and (3)

39340 C.F.R. § 1508.25(a).

3941d. § 1508.25 (a)(1) (emphasis added).

39° Delaware Riverkeeper Network v. FERG3 F.3d 1304, 1314 (D.C. Cir. 2014) (quoting
NRDC v. Hodel865 F.2d 288, 297 (D.C. Cir. 19883ge also Taxpayers Watchdog, Inc. v.
Stanley 819 F.2d 294, 298-99 (D.C. Cir. 1987) (the segaten doctrine “was developed to
insure that interrelated projects the overall géftdavhich is environmentally significant, not be
fractionalized into smaller, less significant angd).

39 Hammond 370 F. Supp. 2d at 244 (applying the independsiity test in holding that an
entire 480-mile oil pipeline must be analyzed siregle NEPA documentpelaware
Riverkeeper753 F.3d at 1316-17 (applying the independefityutest to four sections of a
natural gas pipelinef;oal. on Sensible Transp., Inc. v. Dd26 F.2d 60, 69 (D.C. Cir. 1987)
(applying the independent utility test to a highvpagject).

%97753 F.3d at 1308.
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whether the timing of the Northeast Project ovestpwith the other three projedté These
factors are equally applicable to NWP 12.

First, Delaware Riverkeepdpbund that the Northeast Project and the otheetiprojects
comprised a “single pipeline running from beginntagnd” that was “linear and physically
interdependent, and ...contain[ed] no physical offésd** Thus, the Northeast Project did not
have “logical termini” justifying a NEPA analysisgarate from the larger pipeline. The same is
true with pipelines permitted by NWP 12. None & thdividual sections of overall linear
pipelines would have logical termini, as they anggically interdependent with no physical
offshoots that would justify isolated NEPA analyses

Second, the court found that the Northeast Preyecid not have independent utility. It
examined the record and found that the four prejaere bothHunctionallyandfinancially
interdependent, and rejected FERC’s argument tiealNbrtheast Project would have
independent utility because the company securedsh@ping contracts based on the capacity
of the Northeast Proje&?° It noted that “[g]as does not enter and exit tipeline between
segments” and “customers do not take gas from tiréhBast Project portion” of the larger
pipeline.ld. at 1317. Instead, the “Northeast Project’s wtiktinextricably intertwined with the
other three improvement projects.ld. Similarly, individual water crossings permittegd WWP
12 that are part of the same overall project coelder have independent utility. They arepalit
of a single pipeline projecthe purpose of which is to transport materiatsrfipoint A to point
B. Not a single drop of crude oil (or an amountaftural gas) could flow through an overall
pipeline unless thentire pipelineis constructed. They are necessarily “physicéligctionally,
and financially connected and interdependéft. Therefore, there is no rationale for analyzing
thousands of individual water crossings separatellge DDD and ignoring the impacts of the
larger pipeline projects NWP 12 permitting in reali

Third, Delaware Riverkeepdrteld that the temporal overlap of the four pipelupgrade
projects suggested that they were “connect&dThe court found that “FERC plainly was aware
of the physical, functional, and financial linkstlween the two projects” and that the reviews of
the various projects overlapped in tiffd“Because of the temporal overlap of the projettis,
scope and interrelatedness of the work should haea evident to FERC as it reviewed the
Northeast Project. Yet FERC wrote and relied upoiA that failed to consider fully the

3984, at 1315-19 (citing axpayers Watchdog v. Stanl&{9 F.2d 60, 68 (D.C. Cir. 1987)).
399
Id. at 1316.
40014, at 1316-17.
4014, at 1308.
40219, at 1317-18.
40319, at 1318.
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contemporaneous, connected projeétéHere, because NWP 12 can be used numerous times
simultaneously to permit a single overall proj®EPA requires the Corps to analyze the full
range of impacts of the pipelines it is permitting.

NEPA requires all connected federal actions—ndt@ps actions—to be analyzed in a
single EIS™ In many cases, the Corps’ verifications of pipelimater crossings under NWP 12
are only one aspect of numerous federal approvaggeline €.g, a project may also require
the granting of easements across federal landsopefies, the issuance of incidental take
statements pursuant to section 7 of the ESA). Hewdkiese multiple actions are not always
taken at the same time—the Corps may issue NWRtd2paeparing an EA/FONSI, verify a
particular pipeline’s water crossings under NWPdrjthenthe Corps or another agency must
prepare additional NEPA analyses. Nonethelesse thessconnected actions pursuant to 40
C.F.R. § 1508.25 (a)(1). If it is not feasible fbe Corps to analyze all connected federal actions
for every pipeline project upon issuance of NWPifL&yust require additional or supplemental
NEPA analyses at the project level that covers Hathwater crossings and all connected federal
actions together in one document.

NEPA also requires federal agencies to analyz&athulative actions” together in a
single EIS*® Cumulative actions are defined as actions “whitiemviewed with other
proposed actions have cumulatively significant iotpand should therefore be discussed in the
same impact statemer® Cumulative effects, in turn, are defined as “tm@act on the
environment which results from the incremental iotpd the action when added to other past,
present, and reasonably foreseeable future aaegasdless of what agency (Federal or non-
Federal) or person undertakes such other actiamsutative impacts can result from
individually minor but collectively significant dons taking place over a period of tinf&®

As set forth above, the cumulative impacts assediatith using NWP 12 multiple times
to permit large pipeline projects are well-docuneeinand significant. Thereforeultiple use®f
NWP 12 on the same project an example of cumulaittens that must be analyzed together
under NEPA. Instead, the DDD focuses only on mhgacts ofingle use®f NWP 12 to
waterways, and ignores the impacts of the cumwdaotions that NPW 12 permits. The DDD
must analyze all cumulative actions, which inclubeth the discharges of fill into US waters
and the sections of the pipelines that fall outsifl€orps jurisdiction.

404|d.

4040 C.F.R. § 1508.25 (a)(1).

40640 C.F.R. § 1508.25(a).

*07|d. § 1508.25(a)(2)Delaware Riverkeeper Network v. F.E.R.¥53 F.3d 1304, 1319 (D.C.
Cir. 2014).

%840 C.F.R. § 1508.7.
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G. The Corps’ NEPA Regulations Extends its “Contrband Responsibility” to
Overall Pipelines Permitted by NWP 12.

Section IV.E discusses the Corps’ obligationrialgze the cumulative impacts of
pipelines, including the impacts of pipeline constion, operation, maintenance, and repair on
areas outside of Corps jurisdictional areas. Thagation is reinforced by the Corps’ NEPA
regulations located at 33 C.F.R. § 325 App. B.

The Corps’ regulations instruct that in some insésn the Corps must analyze “the
impacts of the specific activity requiring a [84@grmitand those portions of the entire project
over which the district engineer has sufficienttconand responsibility to warrant Federal
review.”?® “These are cases where the environmental conseesi@f the larger project are
essentially products of the Corps permit actitii.”

Because nearly all proposed pipelines cross nursdd@iwaters, they cannot be
constructed without a Corps 8404 permit. By issiNWgP 12 and allowing multiple uses along a
single project, the Corps is allowing the consinrcbf entire pipelines that would not otherwise
be permitted to proceed. Thus, the environmentaseguences of the larger pipeline projects are
products of the Corps permit action.

The Corps’ NEPA regulations dictate that the saafide Corps’ NEPA review on a
linear project is determined by several factorse @hthose is “[w]hether or not the regulated
activity comprises ‘merely a link’ in a corridorptg project.*** In some cases, such as the
Corps’ approval of the Flanagan South pipeline,Gbeps’ jurisdiction over the pipeline
included verification of 1,950 water crossings ggralong the entire length of the pipeline (as
well as easements for two major river crossingBusl Corps jurisdiction over Flanagan South
did not represent “merely a link’ in a corridompig project” like the single river crossing in
Winnebago Tribe of Nebraska v. R&21 F.2d 269 (8th Cir. 1980). Rather, the Coigs h
control over “a major portion” of the pipeline, igsjurisdiction extends tevery mileof the 600-
mile pipeline. The same is true with respect toGudf Coast Pipeline, the Dakota Access
Pipeline, and many other pipelines permitted by NY2PCorps’ regulations make clear that in
such situations, the Corps’ control and resporisitektends to the entire projet€ Therefore,
the Corps’ DDD should analyze the environmentaldotp to “upland” or non-jurisdictional
parts of pipelines permitted by NWP 12.

j‘;z 33 C.F.R. § 325 App. B (emphasis added).
Id.

41133 C.F.R. § 325 App. B.
41233 C.F.R. § 325 App. B(7)(b)(3),(1).
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Another factor that extends the Corps’ “control aesponsibility” beyond Corps
jurisdictional areas is “[t]he extent of cumulati¥ederal control and responsibilit§*® The
regulations explain further:

A. Federal control and responsibility will includbe portions of the project

beyond the limits of Corps jurisdiction where themulative Federal involvement

of the Corps and other Federal agencies is sufidi@ grant legal control over

such additional portions of the project. Theseaases where the environmental
consequences of the additional portions of theggtsjare essentially products of
Federal financing, assistance, direction, regutatior approval (not including

funding assistance solely in the form of generakneie sharing funds, with no
Federal agency control over the subsequent usecbf feinds, and not including

judicial or administrative civil or criminal enfoement actions).

B. In determining whether sufficient cumulative Eeal involvement exists to
expand the scope of Federal action the districine®y should consider whether
other Federal agencies are required to take Fedetmn under the Fish and
Wildlife Coordination Act (16 U.S.C. 661 et seqthe National Historic
Preservation Act of 1966 (16 U.S.C. 470 et sefg,BEndangered Species Act of
1973 (16 U.S.C. 1531 et seq.), Executive Order Q1%9otection of Wetlands,
(42 U.S.C. 4321 91977), and other environmentaleveMaws and executive
orders®'*

Thus, the Corps must analyze the impacts of Igvgpsline projects if/when other
agencies are involved in a pipeline’s approvatihé Corps cannot conduct that analysis at a
nationwide level, it must ensure that NWP 12 reggifurther NEPA analysis at the project-
verification level iffwhen other agencies are inell gee, e.gfollowing formal consultation
under section 7 of the ESA and/or when easementssatederal lands are required).

In sum, the Corps must analyze the entirety oflpipse in a NEPA document because
they are “functionally inseparable” from the portsowithin Corps jurisdictiofi*> Therefore, the

#1333 C.F.R. § Pt. 325, App. B.

414 |d

1% Mainella, 459 F. Supp. 2d at 105 (NEPA required Nationak Brvice (“NPS”) to analyze
the impacts of a project occurring outside NPSsgidtion where it was “functionally
inseparable” from the NPS-regulated part of thggutd; White Tanks Concerned Citizens, Inc.
v. Strock 563 F.3d 1033, 1040-41 (9th Cir. 2009) (CorpsPM¥Eanalysis must analyze extra-
jurisdictional parts of a project where none of pineject could not proceed without Corps
permits);Save Our Sonoran, Inc. v. Flowe#€)8 F.3d 1113, 1121-24 (9th Cir. 2005) (Corps
NEPA analysis was improperly limited to jurisdicted waters that ran through 5% of
construction site)iyoming Outdoor CounciB51 F. Supp. 2d at 1242 (Corps was responsible
for analyzing uplands impacts of a general 8404ngdor oil and gas development because its
approval was “essential to completion of the prig)gciting Utahns for Better Transp. v. U.S.
Dept. of Transp.305 F.3d 1173 (10th Cir. 2002) (NEPA required wheager crossings were
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law is clear: the Corps cannot limit its NEPA asayto the discharges into U.S. waters; rather,
it must analyze the impacts of the entire Pipeline.

H. The Corps Must Analyze the Climate Impacts of NVP 12.

The DDD must consider the climate change impactspslines permitted under NWP
12. That includes an analysis of the increaseaetitn and end-use combustion of conventional
and unconventional forms of oil and gas transpdotetiWP 12.

As explained above, NWP 12 is often the only feld@paroval required to construct
major fossil fuel pipelines, with no further NEPA&alysis required. For example, NWP 12
permitted the Flanagan South tar sands pipelinesadour states, which now transports 600,000
barrels per day of high-carbon tar sands crudmatnarket. The Corps estimates that NWP 12
will be used an estimated 69,700 times over the inx years. That represents a major build-out
of fossil fuel infrastructure, the cumulative clitmampacts of which will be significant.
Incredibly, the DDD is completely silent on the pétfs climate change impacts.

The Paris Agreement on climate change, signebi7/Bynations as of June 2016,
establishes the goal of “holding the increase abgl average temperature to well below 2°C
above preindustrial levels and pursuing effortbnat the temperature increase to 1.5°C above
preindustrial levels*® The current U.S. long-term climate target—whichymat be enough to
achieve the ‘well below 2 degrees’ goal set in $atis an emissions cut of 83 percent from
2005 levels by 2050"" At stake is the attainment of U.S. climate goltsking in new fossil
fuel pipeline infrastructure, with an economic $ipan of at least 40 years, would exceed the U.S.
emissions budget.

An increasing body of scientific literature indieatthat to avoid the worst consequences
of climate change, the vast majority of fossil ftederves must stay in the ground. For example,
a peer-reviewed article published in the prestigimsearch journdatureconcluded that if we
are to keep climate change below dangerous levélspercent of global coal reserves, half of

“so interdependent that it would be unwise or iorél” to complete the project without a
discharge permit.)).

18 United Nations Framework Convention on Climate i@f&(UNFCCC). Adoption of the
Paris Agreement. December 12, 2015. https://unfad@source/
docs/2015/cop21/eng/I09r01.pdf.

“1TUSA. Climate Action Tracker. September 4, 2015.
http://climateactiontracker.org/countries/usa.html.
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all gas reserves, and a third of oil reserves miastin the ground through 20%t. For
unconventional oil, closer to 90% of such fossélfumust remain in the ground.

As has been demonstrated in recent years, the foskindustry has increasingly relied
on NWP 12 to expand our nation’s oil and gas pimesj including oil from unconventional
sources like tar sands and fracked natural gasliRgs permitted under NWP 12 would allow
much of these fossil fuels to be extracted andsprarted to market. Without these pipelines,
much of the deposits would stay in the ground.

The tar sands are the third largest oil resentkarworld, and the vast majority of it
cannot be burned if we are to avoid the worst irtjpatclimate chang®? If industry expansion
plans are realized, carbon emissions from theatadswould see CO2 emissions rise, rather than
fall at a time when the country has promised tacedemissions in line with limiting global
warming to two degrees Celsius or less.

The potential for further growth in gas productiepresents a major challenge for U.S.
climate policy. The U.S. Energy Information Admiméion’s (EIA) latest projection for U.S.
gas supply and demand (Annual Energy Outlook 28th6yvs a 55 percent increase in
production and a 24 percent increase in consumptjaz040*?° If gas were the only source of
greenhouse gases in 2040, it would still blow th8.ldarbon budget. This makes it clear that the
growing use of gas is out of sync with U.S. climgdals.

NWP 12's fast-track permitting of major oil and gapelines, without any further
analysis of their greenhouse gas emissions, is\gstent with the efforts of the Obama
Administration and the global community to curbh@ite change. The Obama Administration’s
Clean Power Plan, fuel economy standards, metlengdations, review of federal coal leasing,
and denial of the Keystone XL Pipeline are all stepvard achieving the U.S.’s climate goals,
but the pipelines to be authorized by NWP 12 tlenedd offset this progress.

418 Christophe McGlade & Paul Ekinghe Geographical Distribution of Fossil Fuels Undse
When Limiting Global Warming to 2°GIATURE Vol. 517, pp. 187-190 (Jan. 7, 2015),
http://www.nature.com/nature/journal/v517/n7533/fhdture14016.html.

*19Views on the impact of the fall in oil prices vaagnong industry sources. The Canadian
Association of Petroleum Producers has revise2089 tar sands production forecast to 4 mbpd
(CAPP, Crude Oil Forecast, Markets & Transportgtihme 2015, p.ii) whereas the Canadian
Energy Research Institute forecasts 4.9 mpbd b$&liBsands supply cost update, 2015-2035),
August 2015, http://www.ceri.ca/images/stories/$tub2_-
_Oil_Sands_Supply_Cost_Update 2015-2035 - Augub.pdf.

20 9jl Change Internationah Bridge Too Far: How Appalachian Basin Gas Pipelin
Expansion Will Undermine U.S. Climate Goalaly 2016.
http://priceofoil.org/content/uploads/2016/07/beddoo_far_report_ 05 web_Finalv2.pdf
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Thus, the NWP 12 DDD must evaluate: the potentidividual and cumulative
greenhouse gas emissions from pipelines permiggddVidP 12, including GHG emissions from
upstream fuel extraction and downstream combustidhe fuel transported by these pipelines;
whether the buildout of fossil fuel infrastructyrermitted by NWP 12 is consistent with our
nation’s greenhouse gas reduction goals; and arenpal climate mitigation measures.

l. The DDD must Evaluate the Impacts of Conversiomwf Forested Wetlands for
Pipeline Rights-of-way

The DDD fails to adequately analyze the impactsawiverting forested wetlands to
lesser quality wetlands such as scrub/shrub oraeedus wetlands. The Corps acknowledges
that NWP 12 allows the conversion of wetlands ‘foeo uses and habitat types” explaining,
“[florested wetlands will not be allowed to growdban the utility line right-of-way so that the
utility line will not be damaged and can be easilgintained. Only shrubs and herbaceous plants
will be allowed to grow in the right-of-way*?*

The Gulf Coast Pipeline resulted in the conversibaver 130 acres of forested wetlands
to scrub shrub wetlands.

Section .G of these comments explains why thep€ahould clarify its definition to
“loss of waters of the US” to include wetland corsien. However, regardless of whether the
conversion is considered a loss, the Corps hasdapendent obligation under NEPA to analyze
the significant impacts of these conversions, whnay vary from region to region. For
example, Exhibit 7 explains some of the impactlmsted wetlands conversion in
Pennsylvania, which includes: decreased structumalspecies diversity; decreased soil and
streambank stabilization; decreased erosion arnchsathtion control; loss of forest interior
habitat and species; decreased nutrient storaggpfovisual and aural screenitfg.

The DDD merely states that NWP 12 will result ie ttonversion of forested wetlands,
but fails to discuss any of the actual impactdef¢onversion. This is hardly the type of “hard
look” that NEPA requires.

J. NWP 12 must Prohibit Construction in Jurisdictional Waterways until all other
Federal and State Permits are Issued for Pipelines.

NWP 12 violates NEPA'’s prohibition against allowiag irretrievable commitment of
resources prior to the completion of a full NEPAlgsis for particular pipelines.

421 ppD, at 36.
422 Exhibit 7, at 29-30.

104



The purpose of NEPA is to “insure that ... enviremal amenities and values may be
given appropriate consideration in decisionmakintf>* “NEPA requires an agency to evaluate
the environmental effects of its action at the pofnrcommitment...., [so] the appropriate time
for preparing an EIS igrior to a decision, when the decisionmaker retains armax range of
options.*#

Therefore, NEPA requires agencies to comply witiPREvhen the “critical agency
decision” is made which results in “irreversiblaeamretrievable commitments of resources” to
an action which will affect the environméet.

To that end, NEPA regulations prohibit any actionagoroposal, until an agency issues a
record of decision, that would either “[h]ave avade environmental impact” or “[IJimit the
choice of reasonable alternativéé®1f an agency becomes aware that a non-federadgroj
applicant is about to take such action before genay concludes its NEPA process, “the agency
shall promptly notify the applicant that the agemaly take appropriate action to insure that the
objectives and procedures of NEPA are achieV&d.”

In Maryland Conservation Council, Inc. v. Gilchri808 F.2d 1039 (4th Cir. 1986), the
court held that where a private highway projecuresyl federal approval to cross a park, no part
of the highway could begin construction until tliggeacy completed its NEPA analysis. The
court explained that if the agencies allowed catsiton of a private highway all the way up to
the border of the park prior to completion of thEmA process, “the completed segments would
stand like gun barrels pointing into the heartlahthe park.... It is precisely this sort of
influence on federal decision-making that NEPAasigned to prevent. Non-federal actors may
not be permitted to evade NEPA by completing agmtoyithout an EIS and then presenting the

responsible federal agency witliagt accompli? #?2

42342 U.S.C. § 4332(2)(B).

424 Sjerra Club v. PetersqriY17 F.2d at 1414; 40 C.F.R. § 1501.2 (“Agencheisntegrate the
NEPA process with other planning at the earliesisgie time to insure that planning and
decisions reflect environmental values...”).

42%|d. (citing Mobil Oil Corp. v. F.T.C562 F.2d 170, 173 (2d Cir.1978ge also Fund for
Animals v. Norton281 F. Supp. 2d 209, 229 (D.D.C. 20(89jentists' Inst. for Public
Information, Inc. v. Atomic Energy Comm481 F.2d 1079, 1094 (D.C.Cir. 1973) (in
determiningwhento prepare an EIS the agency must ascertain to extait its decision
embodies an “irretrievable commitment” of resounaasch precludes the exercise of future
options);Conner v. Burford848 F.2d 1441, 1446 (9th Cir. 1988) (an EIS niesprepared
before any irreversible and irretrievable commitingiresources).

42640 C.F.R. § 1506.1(a).

“27|d. § 1506.1(b).

28|d. at 1042 (internal quotation marks and citation et
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NWP 12 allows precisely this situation to occurmany instances, there have been one
or more other federal agency actions that musakentin addition to the Corps’ verification of a
pipeline before the pipeline can be constructetei®these other approvals are major federal
actions that require further NEPA analysis. In scabes, these other federal actions should
consider the environmental impacts of the streayasings, as well as the other federal actions,
prior to any action being taken. Regardless, NPVdlIlvs the district engineers to issue
verifications, after a consideration of the cumisiaimpacts of all of the water crossings, and
allow construction in US waters prior to the othgency NEPA analyses concluding. In other
words, NWP 12 allows the Corps to irretrievably coinagency resources while it or other
agencies are still considering NEPA analyses foneated portions of the same project. This
unfairly prejudices the outcome of the pending NEB¥ews, unduly restricts the choice among
alternatives, and inflicts undue pressure on remgidecision-makers to approve the project.

For example, in the case of the Flanagan SoutHipgéehe Corps district engineers
verified the pipeline’s 1,950 water crossings iarfetates and allowed pipeline construction to
begin while the Corps and the Bureau of Indian iwdféBureau) was still engaged in NEPA
analyses to inform their decisions as to whethdf@arhow to issue easements across federal
lands for connected parts of the pipeline. It caméttle surprise that the Corps and Bureau
ultimately approved the easements, as the rekeahulti-billion dollar pipeline had already
been built and stood “like gun barrels pointingtla unapproved federal sections.

NWP 12 thus violates NEPA. The Corps should comdithe use of NWP 12 on all
connected portions of an overall project first reicey all other federal and state approvals.

K. Must Require Supplemental NEPA Review at the Ryject Verification Level

NEPA requires a supplement to an EIS when sigmficaw information or changes in a
project implicate significant changes in the enwvim@ntal analysis. The NEPA regulations
require that:

(1) Agencies...[s]hall prepare supplements to eitlraft or final environmental
impact statements if: (i) The agency makes suhbstaritanges in the proposed
action that are relevant to environmental conceons(ii) There are significant
new circumstances or information relevant to envimental concerns and bearing
on the proposed action or its impat®s.(2) [Agencies] may also prepare
supplements when the agency determines that theopes of the Act will be
furthered by doing s&°

*2940 C.F.R. § 1502.9 (1978).
*%1d. § 1502.9 (1978).
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The use of the word “shélls mandatory: it creates a duty on the part ofapency to prepare a
supplemental EIS if substantial changes from anth@froposed alternatives are made and the
changes are relevant to environmental conc&fria.determining whether new information is
significant, a court should look to the NEPA “sifigance factors” found in 40 C.F.R. 8
1508.27(b) (1978§*

When determining if new circumstances or new infation require an agency to issue a
supplemental EIS, a court should consider theviotig factors: (a) the environmental
significance of the new information; (b) its prob&ahccuracy; (c) the degree to which the
agency considered the new information and congidéempact; and (d) the degree to which
the agency supported its decision not to supplemedecision not to supplement its impact
statement with explanation or additional d&ta.

The information submitted with these comments @nghvironmental impacts of
pipelines permitted by NWP 12 constitutes significaew information relevant to
environmental concerns that the Corps must congiden SEIS. In addition, NWP 12 must
specify that the Corps prepare an SEIS at the girogrification level when additional impacts
about specific projects come to light. This projestel NEPA analysis will supplement the
Corps’ brief DDD for NWP 12 that fails to discustfull range of impacts associated with oil
and gas pipelines in various parts of the country.

L. The DDD Violates NEPA by Relying on Future Progct-Level Mitigation that is
Uncertain to Occur

The DDD for NWP 12 relies entirely on district engérs to impose mitigation measures on a
case-by-case basis at the project level to enkatgtojects permitted by NWP 12 will have no
more than minimal environmental impac$ge, e.g.DDD at 4 (“The district engineer may
require mitigation to ensure that the authorizet/ayg results in no more than minimal

individual and cumulative adverse environmentat&f.);ld. at 33-34 (“Compensatory
mitigation required by district engineers for sfiecactivities authorized by

this NWP will help reduce the contribution of thassivities to the cumulative effects on

the Nation’s wetlands, streams, and other aquesicurces... District engineers will establish
compensatory mitigation requirements on a caseasg-basis, after evaluating pre-construction

“31Marsh v. Oregon Natural Res. Couneib0 U.S. 360, 372 (1989) (recognizing the duty
where there are significant new circumstancesfornmation);see also Dubois v. U.S. Dep't. of
Agric., 102 F.3d 1273, 1292 (1st Cir. 1996).

32 Natural Res. Def. Council v. Lujai68 F. Supp. 870, 886 (D.D.C. 1991) (a new rethat
contained a substantially different estimate ofdheunt of oil expected to be found in Alaska
required the preparation of an SEIS).

433\Warm Springs Dam Task Force v. Gribt#@1 F.2d 1017, 1025 (9th Cir. 1980);
Commonwealth of Massachusetts v. W&l F.2d 946 (1st Cir. 1983).
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notifications.”);ld. at 35 (“Compensatory mitigation, if required &mtivities authorized by this
NWP, will result in the restoration, enhancemestaklishment, or preservation of aquatic
habitats that will offset losses to conservatiolugg);Id. at 36 (“General condition 23 requires
mitigation to minimize adverse effects to the aguanvironment through avoidance and
minimization at the project site. Compensatory gaition may be required by district engineers
to ensure that the net adverse environmental sfegetno more than minimal).

Reliance on district engineers to impose adeqgudtgation at the project-verification
level cannot be used to justify a “Finding of Ngi&ficant Impact,” and thus the DDD violates
NEPA.

Pursuant to NEPA, the US ACOE cannot make a findingp significant impact without
the study and analysis of effective mitigation meas. Where an environmental assessment
relies on mitigation measures to reach a findingasignificant impact, that mitigation must be
assured to occur and must "completely compensatnfppossible adverse environmental
impacts.” Cabinet Mountains Wilderness/Scotchman's Peak Igig&ars v. Petersqr685 F.2d
678, 682 (D.C. Cir. 1982). The court will not apteonclusory statements that mitigation
measures are effective: the agency must be allepoort its conclusions with information in
the administrative recordSierra Club v. Petersqry17 F.2d 1409 (D.C. Cir. 1985). In making a
"finding of no significant impact,” the agency cabnely on mitigation measures that "are
speculative without any basis for concluding thely eccur.” Davis v. Mineta302 F.3d 1104
(10th Cir. 2002). In order for mitigation measutegorm the basis of a FONSI, "the mitigation
measures must be more than a possibility. They beisnposed by statute or regulation or
have been so integrated into the initial propdsai it is impossible to define the proposal
without the mitigation."Wyoming Outdoor Council decision in the Dist. ofowiyng 351 F.
Supp. 2d 1232 (D. Wyo. 2005) (citimzavis v. Minetaand NEPA's Forty Most Asked
Questions).

As the Second Circuit noted: "[W]e emphaghe requirement that mitigation measures be
supported by substantial evidence in order to agmdting a temptation for federal agencies to
rely on mitigation proposals as a way to avoid prapon of an EIS."National Audubon Society
v. Hoffman 132 F.3d 7, 17 (2nd Cir. 1997). See d&sends of the Ompopompoosuc v. FERC
968 F.2d 1549, 1556-57 (2nd Cir. 1992). Similattyg Ninth Circuit rejected a timber sale
where "[t]he Forest Service's broad generalizatansvague references to mitigation measures
do not constitute the detail as to mitigation meesthat would be undertaken, and their
effectiveness, that the Forest Service is requogmovide.” Neighbors of Cuddy Mountain v.
U.S. Forest Servigd 37 F.3d 1372, 1380-81 (9th Cir. 1998).

If the effectiveness of such mitigatiomdt assured, then the US ACOE cannot issue a
FONSI and must prepare an ElBoundation for North American Wild Sheep v. U.Sp'Def
Agric., 681 F.2d 1172, 1178 (9th Cir. 1982). If theipi#f “raises substantial questions whether
a project may have a significant effect, an EIS tnvesprepared.’Steamboaters v. FERC77
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F.2d 1384 (9th Cir. 1985). Alternatively, we reqaend excluding the Allegheny and Blue
Ridge Mountain region from coverage under the Natide 12.

In explaining its regulations, the CEQ bktated that such mitigation-based FONSIs are
inappropriate in most situations:

Mitigation measures may be relied upon to makendirig of no significant

impact only if they are imposed by statute or ragjah, or submitted by an
applicant or agency as part of the original proposAs a general rule, the
regulations contemplate that agencies should usemad approach in defining
significance and should not rely on the possibitifymitigation as an excuse to
avoid the EIS requirement.

NEPA's 40 Most Asked Questions, 46 Fed. Reg. 18,038 proposal appears to have adverse
effects that could be significant, and certain gaition measures are then developed during the
scoping or EA stages, the existence of such p&ssililgation does not obviate the need for an
EIS. Therefore, if scoping or the EA identifiesta@ mitigation opportunities without altering
the nature of the proposal itself, the agency shoahtinue the EIS process and submit the
proposal, and the potential mitigation, for pulalied agency review and comment. This is
essential to ensure that the final decision isdaseall the relevant factors and that the full
NEPA process will result in enforceable mitigatimeasures through the Record of Decision.
Id. at 18,026.

In an EA, the government must detail thégation measures it relies upon to reach a
FONSI. Robertson v. Methow Valley Citizen's Coun¢80 U.S. 332, 353 (1989Farmel-By-
the-Sea v. United States Dep't of Trand@3 F.3d 1142, 1154 (9th Cir. 1997) ("mitigationst
be discussed in sufficient detail to ensure thatrenmental consequences have been fairly
evaluated")Neighbors of Cuddy Mountain v. United States Fosest/, 137 F.3d 1372 (9th Cir.
1998). NEPA requires agencies to "analyze thegatibn measures in detail [and] explain how
effective the measures would be. A mere listinghdfgation measures is insufficient to qualify
as the reasoned discussion required by NEmafthwest Indian Cemetery Protective Assn. v.
Peterson 764 F.2d 581, 697 (9th Cir. 1985), rev'd on otjreunds, 485 U.S. 439 (1988).

NEPA requires agencies to "discuss potential atitigp measures in their EISs and
decision documents.Pacific Coast Fed. of Fisherman's Assocs. v. Bl&di F.3d 1084, 1103
(9th Cir. 2012) (citing 40 C.F.R. 88 1502.14(f) 02516(e)—(h), 1505.2(c), 1508.25(b)(3)). An
EIS must discuss mitigation "in sufficient detallénsure that environmental consequences have
been fairly evaluated.1d. (citing Methow Valley490 U.S. at 353. The discussion "necessarily
includes an assessment of whether the proposeghtniin measures can be effectivéd’

(citing S. Fork Band Council of W. Shoshone of Nev. v. Def't of Interior 588 F.3d 718, 727
(9th Cir. 2009)). Without a discussion of mitigatj "neither the agency nor other interested
groups and individuals can properly evaluate tivesey of the adverse effectsMethow

Valley, 490 U.S. at 352.
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An essential component of a reasonably completégyatibn discussion is an
assessment of whether the proposed mitigation mesmscan be effective.
CompareNeighbors of Cuddy Mountain v. U.S. Forest Servi@¥ F.3d 1372,
1381 (9th Cir. 1998) (disapproving an EIS that &tlsuch an assessment) with
Okanogan Highlands Alliance v. William236 F.3d 468, 477 (9th Cir. 2000)
(upholding an EIS where "[e]ach mitigating process evaluated separately and
given an effectiveness rating"). The Supreme Cbad required a mitigation
discussion precisely for the purpose of evaluatingpether anticipated
environmental impacts can be avoideddethow Valley 490 U.S. at 351-52
(citing 42 U.S.C. 8 4332(2)(C)(ii)). A mitigationisttussion without at least some
evaluation of effectiveness is useless in makiag determination.

S. Fork Band Council of W. Shoshone v. United Stat@l, 588 F.3d 718, 727 (9th Cir. 2009).

Most fundamentally, NEPA requires that the pubkditformed of, and patrticipate in, the
entire decision making process, including the agialgf mitigation. In 2011, the Council on
Environmental Quality issued guidance on the appaigouse of mitigation and monitoring. The
guidance directed the need for transparency anticgaisolvement in the use of mitigated
findings of no significant impact. Mitigation commitments needed to lower the leveingpacts so
that they are not significant should be clearlyctdibégd in the mitigated FONSI document and in any
other relevant decision documents related to tbpgsed actionAgencies must provide for
appropriate public involvement during the developtr@ the EA and FONSI Council on
Environmental Quality Memorandum, January 14, 2@17 (emphasis added),
https://ceq.doe.gov/current_developments/docs/Etign_and_Monitoring_Guidance_14Jan2011.p
df, citing 40 CFR § 1501.4(b) (requiring agence#tvolve environmental agencies, applicants, and
the public, to the extent practicable); 8 1501.4(e)(l) (requiring agencies to make FONS&slable
to the affected public as specified in§ 1506ié)8 1501.4(e)(2) (requiring agencies to make
FONSIs available for public review for thirty dalyefore making any final determination on whether
to prepare an EIS or proceed with an action whemptbposed action is, or is closely similar to, one
which normally requires the preparation of an Effler agency NEPA implementing procedures, or
when the nature of the proposed action is one witpcecedent)d. 8 1506.6 (requiring agencies to
make diligent efforts to involve the public in pegmg and implementing their NEPA procedures).
Absent the inclusion of complete, objective anadysemitigation measures that demonstrate the
appropriateness of relying on mitigation the decisiocuments are incomplete and violate NEPA.

M. NWP 12 is not Appropriate for the Regulation ard Control of Impacts from Gas
Pipeline Construction in the Mid-Atlantic Mountain Region.

There are numerous interstate gas pipeline propofsosed in the mid-Atlantic
mountain region to transport gas from the MarceBbale region. Some of the projects propose
the construction of 42-inch pipelines, the sizevbich is unprecedented. When the Nationwide
12 permit was initially promulgated, 42-inch gapglines were not conceivable, and no such gas
pipeline had ever been proposed for constructiooutyh the mid-Atlantic mountain region. At
this time, there are several projects proposedwbatd cross both the Allegheny and Blue

110



Ridge Mountain formations. The severity of the mi@in slopes and the fragile geology
throughout the region make pipeline constructiskyriat best. Contributing to the risk is the
lack of proven efficacy of mitigation measures. tNgut the study of the effectiveness of
mitigation, impacts cannot be discounted in thdyama Therefore, we propose excluding the
mid-Atlantic mountain region from coverage undetiblawide 12%**

Water resources and the extraordinary biodivesitlypresent in the mid-Atlantic
mountain region are most at risk from gas pipetioestruction. The map below identifies the
region as one of the nation’s remaining biodivgrsitasure chests as determined by The Nature
Conservancy.

\g . Biodiversity Hotspots

In the Continental U S, and Hawai'i

The heart of the issue is mitigation. The Coras ho published, standard mitigation
practices for gas pipeline construction in the withntic region. Even if it did, the measures
would not be proven to be effective on the extramandly steep slopes, unstable soils, and karst
geology that dominate the mid-Atlantic mountainioagincluding the Blue Ridge, Ridge and
Valley, and Appalachian Plateau physiographic progs. The NWP 12 DDD makes only
conclusory references to mitigation measures aticegnlacks any analysis of the effectiveness

434 By proposing the exclusion of the mid-Atlantigi@n, commenters in no way endorse the
use of NWP 12 in any other parts of the country.
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of mitigation measures in the severe conditionthefmid-Atlantic mountain region.
Furthermore, there would be no further analysibafproject level.

Not only is there no mitigation proven to be effee in the gas pipeline construction
process in the mid-Atlantic mountain region, thare likely to be significant adverse impacts
that last beyond the construction phase. Pipelimsstruction corridors are notoriously difficult
to revegetate. In addition to the continuous tho¢@&rosion and stream sedimentation, the
permanent clearings increase runoff velocity anldme, and the potential for temperature
increases in streams that support cool water, nagufisheries.

In support of the argument that mitigation is paiven effective, we include below a
summary of the effects of the G-150 and TL-589gpslines in the mountains of West Virginia
where the following impacts occurred:

* lower slope failure at pipeline stream crossingtmmns during and post construction resulted
in harm to streams

* harm to streams occurred despite the applicationdefstry-standard erosion and sediment
control practices.

» site-specific analysis may have identified the festtors and allowed avoidance or
mitigation

The relevant documents are attached as exhibits:

» Consent Order issued by the West Virginia DepartroEEnvironmental Protection,
attached as Exhibit 35;

» Geotechnical analysis of root causes as prepar&blynion Transmission, Inc., attached
as Exhibit 36.

1. G-150 and TL-589 Gas Pipelines Summary

West Virginia Department of Environmental Protent(WVDEP) Consent Order No.
8078, dated October 1, 2014, addressed a serislotations in West Virginia where lower
slope slippage or landslides along pipeline corstin right-of-ways introduced sediment into
streams in violation of regulations concerning dbads not allowable in waters of the State,
specifically sediment deposits. The pipeline cartdton company was Dominion Transmission,
Inc. (DTI) and the specific pipelines were desigdathe G-150 and the TL-589 pipelines. They
are located in the northwestern section of Weggikia.

The consent order required that DTI provide atemitreport to WVDEP describing
findings of a geotechnical analysis to define th& icauses of historical pipeline right-of-way
failures and including a plan of corrective actioraddress these causes. The Consent Order
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further required that Dominion develop and impletreemritten policy for slips, including
specifically listed procedures, although there nasequirement for submission of the written
policy to WVDEP.

Dominion Chief Environmental Officer, Pamela Fggart, submitted the required
geotechnical analysis to WVDEP on June 15, 2018.r€port was titledRoot Cause
Evaluation Dominion Transmission Slips, Doddridgarshall and Ohio Counties, West
Virginia.

The report included the following general statera@uincerning the causes of the slips or
landslides that resulted in stream sedimentation:

* “It should be noted that a primary contributingtéado these slips was the natural geologic
conditions in this portion of West Virginia= page iii

* “ ..theregion is characterized by steep slop#s colluvial soil overlying shallow bedrock.
These weak soil and rock materials result in stignp conditions.~ page iii

e “...adesktop review of slip maps reveals tha portion of West Virginia [Appalachian
Plateau Province] is known to have a high susc#iptifor natural slips.” - page 2

The report included the following statements conicey causes for the individual slips or
landslides

e “...contributing factors to this slip [UT of Gra Creek (1i)] include natural geologic
conditions, construction activities which involvede removal, the removal of bedrock and
replacement with soil fill to match existing contsuthe presence of pre-existing slips, and
groundwater.™ page 4

e “...contributing factors to this slip [UT of Lele Run (1g)] include natural geologic
conditions, construction activities which involvede removal, the removal of bedrock and
replacement with soil fill to match existing contsuthe presence of pre-existing slips, and
groundwater.™ page 5

e “ .. contributing factors to this slip [UT of itie Tom’s Run (1h)] include natural geologic
conditions, construction activities which involviede removal, the removal of bedrock and
replacement with soil fill to match existing contsuthe presence of pre-existing slips, and
groundwater.™ page 5

e “ .. contributing factors to this slip [BartlettRun (1f)] include natural geologic conditions,
construction activities which involved tree remquhke removal of bedrock and replacement
with soil fill to match existing contours, and piig the presence of groundwater’page 5

e “...contributing factors to this slip [UT of Gra Creek (1e)] include natural geologic
conditions, construction activities which involvede removal, the removal of bedrock and
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replacement with soil fill to match existing contsuand the presence of pre-existing slips.”
— page 6

e “ .. contributing factors to this slip [UT of tie Tribble Creek (1d and 2c)] include natural
geologic conditions, construction activities whinkolved tree removal, the removal of
bedrock and replacement with soil fill to matchstixig contours, the presence of pre-
existing slips, and possibly groundwater.page 6

e “ .. contributing factors to this slip [UT of Lti¢ Tribble Creek (1c and 2b)] include natural
geologic conditions, construction activities whinkolved tree removal, the removal of
bedrock and replacement with soil fill to matchstixig contours, and possibly
groundwater.™ page 6

e “...contributing factors to this slip [UT of LgrRun (2a)] include natural geologic
conditions, construction activities which involviede removal, the removal of bedrock and
replacement with soil fill to match existing contsuand possibly groundwater"page 7

e “ .. contributing factors to this slip [Simms R(ib] include natural geologic conditions,
construction activities which involved tree remguhke removal of bedrock and replacement
with soil fill to match existing contours, the peege of pre-existing slips, and possibly
surface water.- page 7

e “ .. contributing factors to this slip [Middle RyY3a)] natural geologic conditions [sic],
include a water point source discharging on thpesland the presence of pre- existing
slips.”— page 8

The report included the following statements conirgy the application of Erosion and Sediment
Control practices or Best Management Practices:

* “The construction documents appear to be preparaddordance with typical industry
standards for Erosion and Sediment Control (ES&gtfmes.”- page 10

« *“ ..there were no indications that the contradiviated from typical construction
practices.™ page 10

* “the construction documents appear to be preparaddordance with typical industry
standards for reclamation protocol, meaning pigetiackfilling, ROW redressing, and ESC
practices. However, industry practice does notesklthe engineering aspects of reclamation
on steepened slopes . . —.page 10

* “...there were no indications of deficient mamiagnt functionality during our review.
Existing management controls provide acceptablesoyet to project staffing, employee
training, engineering engagement, and compliante iwiernal practices* page 10

It is reasonably foreseeable that erosion, slidied,sedimentation will occur based on
gas pipeline projects already constructed in theAtlantic mountain region. According to
Dominion, the geologic conditions predeterminedithpact caused by its pipeline construction
activing in West Virginia, and the approved andgemy installed BMPs failed. Although the
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slope and sediment and erosion control failureghes-150 and TL-589 pipelines are generally
outside the jurisdiction of the Corps, the problsrthat the increased soil and runoff, and
landslides, flow downhill directly into the streammossings. An investigation and report on the
incidents at the Stonewall Gathering pipeline pbjalso in West Virginia, illustrate that the
runoff and sedimentation completely overwhelmedntiitggation that was under the jurisdiction
of the US ACOE at the associated stream crossing.

The aerial photograph shown below illustratesniteus between slope failure, erosion
and sedimentation with the jurisdiction of the Gorprhe photograph shows the location of a
horizontal drill at Big Isaac Creek on June 22,%201The excavated pits on either side of the
stream and road are filled with runoff water. Toastruction crew was pumping the runoff
water directly into the adjacent wetland and strelaypassing the sediment filtering structure.
The WVDEP inspected this site on July 7, 2015 asded a Notice of Violation.

Big Isaac Creek, West Virginia June 22, 2015. Sediment laden runoff pumpedciyrerto
stream and wetland area, bypassing sediment figestructure, Stonewall Gathering Pipeline.
Photo by Dominion Pipeline Monitoring Coalition Blime Air Force.

A complete summary of the situation at the SiaieGathering pipeline project is found
at this link, which includes a dozen or more agslatographs:
http://pipelineupdate.org/2015/08/28/stream-zero/
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In addition to steep slopes and unstable soisiitd-Atlantic mountain region hosts
karst geology. Ernst H. Richard Kastning, Ph.DG.Pthe preeminent scholar on karst geology,
prepared a report documenting the presence offisigni karst terrain over which a proposed
42-inch gas pipeline is proposed to be construchdst significantly, Kastning concluded that
the impacts from the construction of this unpreogei pipeline proposal are un-mitigatable.
The report, entitledn Expert Report On Geologic Hazards in the KawsgiBns of Virginia and
West Virginia: Investigations and Analysis Concaegihe Proposed Mountain Valley Gas
Pipeling is attached as Exhibit 37.

It is well-known that pipeline trenches can actiemnage channels. This phenomenon is
a concern not only in karst terrain -- because mate sediment can unpredictably end up
anywhere -- but also in attempts to mitigate wetlampacts. There is no evidence that 42-inch
pipelines that require 150 feet of completely adelpathways, and 12-feet-deep trenches can be
built over wetlands that can then be restored. dvdy is it unproven that a wetland can be
restored from this extraordinary construction astj\the risk of permanently channeling the
water away from the area is enormous.

The Corps has not analyzed the impacts of cortsigué2-inch diameter gas pipelines in
the extraordinary environmental conditions that@esent in the mid-Atlantic mountain region;
nor has the ACOE studied or analyzed the efficdapibigation measures. Forty-two-inch gas
pipelines were not even conceivable when the Nafid& 12 permit was initially promulgated,
and the Corps’ NEPA analysis has not caught upeddchnological expansions in the gas
industry. We recommend excluding from coverageeuiide Nationwide 12 permit all proposed
pipeline projects that would traverse the mountaiges in the mid-Atlantic mountain region.

N. Operational Impacts of Pipelines

The DDD must consider the operational impactsipélpes permitted under NWP 12,
including an analysis of the various products tpamnted through the pipelines, including but not
limited to various types of crude oil (e.qg., ligiwieet crude, diluted bitumen or “dilbit,” heavy
synthetic crude, etc.), natural gas, hazardousrmatteetc. That includes an analysis of the
potential risks and impacts of various productsipeeleased into the environment.

The DDD must consider the reasonably foreseealgstfeam” and “downstream”
impacts of the transported fuels, including butlimoited to: the increased development of
fracked oil and gas, tar sands crude, oil shale agimer upstream fuel deposits that the pipelines
will cause or allow; the downstream air and watgaldyy impacts associated with the
downstream refining, processing, and combustiah@fproducts transported by NWP 12
pipelines.

116



0. The DDD Must Analyze the Risks, Impacts and Pettial Mitigation Measures of
Pipeline Drilling Fluid Reaching US Waterways.

The DDD violates the requirements of NEPA by fajlio evaluate the risks, impacts,
and potential mitigation measures associated wakvertent returns of drilling muds during
pipeline drilling under waterways, also known astfouts.” The Corps’ Federal Register
announcement explains this occurrence:

[W]e are proposing to add a paragraph to NWP 1&utborize, to the extent that
DA authorization is required, discharges of dredgedill material into section
404 waters, and structures and work in section a@rs, necessary to remediate
inadvertent returns of drilling muds (also known“&®c-outs”) that can occur
during directional drilling operations to instaltility lines below jurisdictional
waters and wetlands. An inadvertent return takesepwhen drilling fluids are
released through fractures in the bedrock and tiowhe surface, and possibly
into a river, stream, wetland, or other type of evabdy. The entity making the
suggestion expressed concerns about inconsisteimciesw inadvertent returns
are managed when they occur.

The fluids used for directional drilling operationsnsist of a water bentonite
slurry. This water-bentonite mixture is not conseike a toxic or hazardous
substance, but it can adversely affect aquaticrosgss if released into bodies of
water. Because a frac-out releases a drilling fand that fluid is not a material
that can be considered “fill material” under 3FR 323.2(e), the inadvertent
returns of these drilling muds is not regulated amsection 404 of the Clean
Water Act?®®

Despite acknowledging that frac-outs can caustease of water-bentonite slurry into
waterways and adversely affect aquatic organidmesDDD is silent on discussing this issue or
its impacts on waterways and the aquatic envirotinidre only mention of frac-outs in the
DDD consists of three sentences that simply ackedge the proposed change. DDD, at 2
(“This NWP authorizes, to the extent that DA auikation is required, temporary structures,
fills, and work necessary for the remediation @fdwertent returns of drilling muds to
waters of the United States through sub-soil fsswar fractures (i.e., frac-outs) that might
occur during horizontal directional drilling activs to install or replace utility lines.”)d. at 6
(“We also proposed to add a paragraphuthorize, to the extent that DA authorization is
required, discharges of dredged orriléterial into section 404 waters, and structuresvaork
in section 10 waters, necessaryd@mediate inadvertent returns of drilling mudsdddeown as
“frac-outs”) that can occuturing directional drilling operations to instatility lines below
jurisdictional waters andietlands.”);id. at 8 (“the Corps proposed to add a paragraph
authorizing regulated activitiesecessary to remediate inadvertent returns ofrdyithuds (also

43281 Fed. Reg. 35198.
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known as “frac-outs”) thatan occur during directional drilling operationgnetall utility lines
below jurisdictionalwaters and wetlands.

The Corps must analyze the potential risks andagtgpassociated with frac-outs, since
no further NEPA analysis will be conducted at thejgxt or regional levels.

V. CONCLUSION

Thank you for the opportunity to comment on thipartant NWP that impacts citizens
and communities nationwide. For the reasons s#t &dove, we urge the Corps to let NWP 12
expire without reissuance. Alternatively, we lookvward to reviewing an amended notice and
NEPA analysis that addresses the legal and pdsuess set forth above. Please keep us
informed of any additional comment periods or puhbkarings at the contact information
provided below.

Respectfully submitted,

Doug Hayes

Staff Attorney

Sierra Club

1650 38" Street

Ste. 102W

Boulder, CO 80301
doug.hayes@sierraclub.org
(303) 449-5595 x100

On behalf of:

Ben Luckett

Staff Attorney

Appalachian Mountain Advocates
P.O. Box 507

Lewisburg, WV 24901

(304) 645-0125
bluckett@appalmad.org

Jane Kleeb

President
Bold Alliance

118



Marc Fink

Senior Attorney

Center for Biological Diversity
209 East 7 St.

Duluth, MN 55805

(218) 464-0539
mfink@biologicaldiversity.org

Joe Levine

Director

Citizens for Water
jlevine@bonelevine.net

Duane Ninneman

Executive and Climate Program Director
Clean Up the River Environment (CURE)
117 South First Street

Montevideo, MN 56265

Michael Marx

Executive Director

Corporate Ethics International
mmarx@-corpethics.org

B. Arrindell

Director

Damascus Citizens for Sustainability
Director@damascuscitizens.org

Tracy Carluccio

Deputy Director

Delaware Riverkeeper Network
925 Canal St., Suite 3701
Bristol, PA 19007

(215) 692-2329

Rick Webb

Coordinator

Dominion Pipeline Monitoring Coalition
Sandy Kaptain

Chair

Elgin Green Groups 350

Jessie Crow Mermel
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Coordinator
Forest City 350

Liz Kirkwood

Executive Director

For Love of Water (FLOW)
liz@flowforwater.org

Shelley Silbert
Executive Director
Great Old Broads for Wilderness

Winona LaDuke
Executive Director
Honor the Earth

Mahyar Sorour

Environmental Justice Organizer
Minnesota Public Interest Research Group
mahyar@mpirg.org

Andy Pearson

Midwest Tar Sands Coordinator
MN350

(612) 600-5951
andy@mn350.org

Joseph Mahoney

Chair

Mobile Bay Group Sierra Club
P.O. Box 2682

Mobile, AL 36652

Jim Murphy

Senior Counsel

National Wildlife Federation
jmurphy@nwf.org

Bill Wolf and Sam Easterling
Co-Chairs
Preserve Craig

John Parker
Director of Legal Programs
Riverkeeper, Inc.
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Keith Johnston

Managing Attorney

Southern Environmental Law Center
2829 Second Ave. S.

Ste. 282

Birmingham, AL 35233

(205) 745-3060
kjohnston@selcal.org

Timothy Ream

Climate & Energy Campaign Director
WildEarth Guardians

P.O. Box 641672

San Francisco, CA 94164

(541) 531-8541
tream@wildearthguardians.org

Phyllis Hasbrouck
Community Organizer
Wisconsin Safe Energy Alliance

Dave Davis
Co-Lead
350Kishwaukee

Mary Beth Elliott

Tar Sands Lead
Madison 350
gutsugua@gmail.com



