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Introduction
In the spring of 2009, the National Wildlife Federation, with support from the
Turner Foundation, contracted with the University of Montana to research
Clean Water Act jurisdictional determinations made by the Army Corps of
Engineers (ACOE), Omaha District, for water bodies in Montana. The purpose
of the study was to determine the extent of the impact of two recent Supreme
Court decisions – Solid Waste Agency of Northern Cook County (SWANCC) v.
U.S. Army Corps of Engineers in 2001 and Rapanos v.United States in 2006 –
and subsequent guidance issued by the ACOE and the U.S. Environmental
Protection Agency (EPA).
Most legal and policy experts believe that these two Supreme Court decisions
have left geographically isolated wetlands, ephemeral streams, and wetlands
without the level of Clean Water Act protection that Congress originally
intended. In Montana, where the great majority of wetlands are small
depressions with infrequent or absent surface and groundwater connections to
permanent waters, the effects of these decisions could have significant impacts
on these critical habitats. In this semi-arid environment, geographically isolated
wetlands and impermanent streams are often critical refugia, breeding areas, or
food sources for wildlife, and harbor many plant species that could not survive
in the surrounding uplands. A recent study in Montana found that over 60% of
mapped wetlands, accounting for close to 25% of Montana’s wetland acreage,
may be geographically isolated within the meaning of these decisions (Vance
2009). The same study found that in the central and eastern portions of the
state, more than 60% of streams are ephemeral, flowing only in response to
precipitation, and more than 25% of the streams are intermittent, flowing for
only a few months per year. Even in the wetter, mountainous regions of
Montana, more than 30% of the stream miles are ephemeral.
Montana does not have a strong regulatory program protecting these vulnerable
resources, instead relying on federal Clean Water Act provisions. To identify
how well the Clean Water Act is protecting Montana’s resources in the wake of
the two Supreme Court decisions, we reviewed all the jurisdictional
determination forms completed by the US Army Corps of Engineers’ Omaha
district from January 2007 through August 2009. Prior to beginning
construction work near a waterway, project planners must seek a determination
from the Corps as to whether the waterway in question is a “water of the U.S.”
If it is not, then the Corps declines jurisdiction, and federal Clean Water Act
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protection does not apply. During the period covered by this study, there were
just over 400 determinations in Montana. Many of these covered work in rivers
and streams: bridge repairs, boat ramp construction, habitat improvement
projects. In these cases, Clean Water Act jurisdiction was clear. In many offstream projects, however, there was less certainty. Thirty-seven projects were
found to be non-jurisdictional; in 21 cases, the ruling specifically cited the
ruling in Solid Waste Agency of Northern Cook County (SWANCC) v. U.S.
Army Corps of Engineers as the rationale.
We reviewed these 37 non-jurisdictional determinations by obtaining National
Agricultural Imagery Program (NAIP) color and color infrared imagery (1meter scale) from 2005, soils data from the USDA Natural Resources
Conservation Service SSURGO database, wetland data from the U.S. Fish and
Wildlife Service’s National Wetlands Inventory, and stream data from the
United States Geological Survey’s National Hydrography Dataset. These were
loaded into a Geographic Information System (GIS) running ESRI’s ArcGIS
9.3, along with current road, elevation, and topographic maps. This
information, along with the information on the Army Corps of Engineers’
forms, allowed us to determine which sites should be chosen for a field visit.
Seven sites were selected, and visited in August of 2009. During these visits,
we documented the site’s condition with photos, noting the plant community
composition and signs of wildlife use.
This report summarizes our findings. This report does not attempt to conclude whether
certain applications of SWANCC or Rapanos were necessarily correct. Rather, it shows
examples of resources in Montana that have lost protections as a result of the current
legal confusion created by SWANCC and Rapanos. It is worth noting that some nonjurisdiction determinations reviewed found that a water was not present because the site
was uplands and we do not take issue with almost all of those claims. However, we
detail fours instances where SWANCC or Rapanos almost certainly were responsible for
important water resources in Montana losing Clean Water Act protections. The first is a
valuable wetland next to a famed trout river. The second is a geographically isolated
wetland with potentially important habitat values. The third case is a wetland that likely
became “isolated” only due to human alteration of the landscape. The fourth example is
a wetland that may be geographically isolated, but likely has other important
hydrological and ecological connections to a greater aquatic system.
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1. Gallatin River wetland, Gallatin County.
The Gallatin River has been designated a red-ribbon trout fishery by the Montana Department of Fish,
Wildlife and Parks. Anyone who has watched the film, “A River Runs Through It,” has seen the
Gallatin. Although Norman McLean’s original book featured the Blackfoot River, by the time the film
was made, only the Gallatin still had stretches with the kind of wild and rugged characteristics that
would evoke the early 20th century. From its headwaters in Yellowstone National Park, the Gallatin
meanders through subalpine meadows before narrowing into Gallatin Canyon. Sharing the Canyon
with Montana Highway 191, the river is a mix of high velocity riffles and runs punctuated by deep,
boulder-formed pools. After flowing through the Canyon for almost 35 miles, the river reaches the
Gallatin Valley, flowing through farmland and rural residential land towards its confluence with the
Missouri River. Anglers and rafters travel from around the world to fish and float the Gallatin.

Figure 1: Gallatin River wetland, true color imagery.
Although much of the land in and around the Gallatin Canyon is National Forest, there are several
pockets of private land along the river. One such pocket occurs at the junction of Highway 191 and
64, the road to the world-renowned Big Sky Ski Resort, where convenience stores, realtors, and a
nursery vie for the business of locals and tourists alike. Just north of these businesses is a six-acre
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parcel of land that was the subject of a jurisdictional determination in late 2006. Although we started
our review with 2007 decisions, this one caught our eye because it was based on the SWANCC case.
According to the determination (Omaha District, Helena Regulatory Office, file 2006-90686), the
determination was based on an examination of topographic maps and a wetland delineation submitted
by a private firm. In issuing its finding of no jurisdiction, the Corps determined this was “an isolated
scrub-shrub pocket in the Gallatin floodplain. It is about 230 feet from the river bank.”
We visited the site after viewing color and color infrared aerial photos (Figures 1 and 2). In color
photos, emergent wetlands generally appear to be brighter green than their surroundings, while rivers
and open water look black. In color infrared images wetlands are a darker pink compared to their
surroundings, often with a “bruised” appearance. In both the images, it is easy to see the scrub-shrub
pocket within the project area (circled in yellow). In the color infrared image, it is also easy to see
that even if the scrub-shrub pocket were the only wetland in the area, it is far from isolated. Instead, it
drains directly into the river by the first small island. When we examined the photograph, it also
appeared that there was a much more extensive emergent wetland between the shrub pocket and the
river.

Figure 2: Gallatin River wetland, color infrared imagery. The sedge-dominated area appears
as a bruised pink color.
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When we visited the site, we found that most of the six-acre project area was wetland. Soils were wet
to the surface, even though it was late August, and the plant community was dominated by moistureloving sedge species, with willows around the edges (Figure 3 below).

Figure 3: Sedge-dominated wetland, Gallatin River.
The wetland extends from the highway right-of-way to the bank of the river (Figure 4), and is partially
drained by a ditch –the ditch lined by the “isolated scrub-shrub pocket” –that flows directly into the
Gallatin River (Figure 5).
As the pictures indicate, during the time of the site visit, there was a road-widening project underway
on Highway 191, with only a small sediment barrier protecting the wetland (Figure 6). We could not
determine the nature of the original proposed project from the jurisdictional determination, so we
contacted the Montana Department of Transportation to see if the permit application was connected to
the road widening, but staff there were unaware of it. We did note what appeared to be a filled
roadbed and smoothed surface, perhaps for a trailer or building. It was quite overgrown, suggesting
some sort of project had been started at one time.
Given the date of the aerial images –2005- as well as the amount of soil saturation and the wellestablished vegetation, it is almost certain that this property was a wetland with the same size,
vegetation and connectivity features when this NJD was made as it is today. While the purpose of this
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Figure 4: Wetland extends to edge of Gallatin River.
report is not to determine whether the decisions analyzed were correctly made under SWANCC or
Rapanos, it is difficult to believe that this wetland should not be protected under current law.
However, it is almost certain that the legal confusion caused by SWANCC led to this non-jurisdiction
determination and that prior to SWANCC there would have been no question about this wetland being
covered by the Clean Water Act.
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Figure 5: Tributary draining wetland into Gallatin river.
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Figure 6: Sediment barrier, Gallatin River wetland.

2. McGregor Meadows isolated wetland, Flathead County.
This small depressional pothole is a geographically isolated wetland, with no surface water connection
to any other water body (Figure 7). With relatively impermeable soils, the wetland retains snow and
spring snowmelt into the growing season. By late summer, it has dried out enough that upland grasses
are beginning to grow in the once-flooded center, although wetland species still dominate. Figure 8,
taken during our site visit, shows the wetland in late August.
The Corps determined that this was a geographically isolated wetland within the meaning of SWANCC
(File 2007-2473-MTH). However, the value of these small, isolated wetlands lies not only in their
potential use by migratory birds, but in their value to wildlife. The area surrounding the wetland has
been heavily logged, but provides summer and winter habitat for deer, which are plentiful in the area.
Through most of the season, this wetland provides a source of drinking water away from heavily
travelled roads and recreation areas. It is also likely that this wetland offers spring breeding habitat for
amphibians, which are declining throughout the region, largely because of habitat loss. Amphibians
are important links in the food chain, controlling pests and also serving as prey for larger species.
Seasonal, geographically isolated wetlands provide ideal breeding habitat for amphibians in large part
because they do not have predator fish.
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Figure 7: Geographically isolated wetland, McGregor Meadows, Flathead County.

Figure 8: Geographically isolated wetland, late August.
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3. Whitefish subdivision wetland, Flathead County.
The Whitefish-Kalispell-Columbia Falls area, with its relatively mild climate and bountiful recreation
opportunities, has been the fastest growing area of Montana for several years. Much of this growth
has been in the luxury home market, emphasizing large homes on large lots. High-end subdivisions
typically feature golf courses, ponds, and similar amenities, and are laid out to maximize both privacy
and views. The subdivision in Figure 9 is a prime example of this sort of development.

Figure 9: Subdivision near Whitefish, Flathead County.
One of the unintended consequences of subdivision layout is that the road network creates
artificial drainage impediments, isolating wetlands that might once have had surface water
connections, and occasionally impounding streams that once flowed for some portion of the
year. The wetland in Figure 10 was characterized as a geographically isolated wetlands in the
Corps’ determination (File 2006-146-MTH). The consultant’s report noted in the determination
emphasized that there were surface flow barriers in all directions: roads, driveways, hillsides,
etc. Because there was no overland flow, there was no drainage channel, and therefore the
wetland was determined to be isolated. Figure 10 shows one of the wetlands in this
subdivision. Figure 11 is a photo of the driveways that acts as a barrier. It was not entirely
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clear that this has always been a wetland. The culvert under the driveway, and the riparian
vegetation downslope, both suggest that this was an intermittent stream impounded by
development.

Figure 10: Geographically isolated wetland, Whitefish subdivision, Flathead County.
Although the photographs make this wetland appear lush and healthy, we also observed another
consequence of roads and disturbance: invasion by noxious weeds and non-native species. The berm
on the downslope side of the wetlands was heavily infested with knapweed, and canary reedgrass was
beginning to encroach into the wetland itself.

Figure 11: Road berm is
a barrier to flow.
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4. Geographically isolated wetland complex, Swan Lake area, Flathead
County.
The area around Swan Lake and Bigfork, in eastern Flathead County, is a popular year-round
recreation area, attracting boaters, hikers, bicyclists and anglers in the summer, hunters in the fall, and
snowmobilers and backcountry skiers in the winter and spring. The climate is slighter cooler than the
Flathead Valley, and there is more precipitation. This is a wild and rugged area, with abundant deer,
elk, moose, bear, and bird species. The wetland we visited was in a subdivision of large lots just east
of Highway 83 and the Swan River. Figure 12 shows the wetland (circled in green and other wetlands
in the vicinity, as mapped by the Montana Natural Heritage Program’s Wetland and Riparian Mapping
Center. The wetlands outlined in blue have no surface connection to other surface waters; the
wetlands outlined in yellow have some inflow or outflow channel, although it may be ephemeral or

Figure 12: Geographically isolated wetland complex, Flathead County.
intermittent. In other words, even some of the yellow-highlighted wetlands may be
geographically isolated, due to their temporally limited connections to relatively permanent
or traditionally navigable waters.
While it would require detailed hydrologic studies to demonstrate a groundwater connection
between these individual wetlands and the large lakes further downslope in the drainage, a
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number of small, geographically isolated wetlands in any area characterized by a mountain-tovalley transition is an indication that they are slope wetlands, receiving most or all of their
source water from subsurface flows. In these transition zones, snowmelt from the mountains
forms surface flows and also seeps into the soil higher in the drainage, emerging where the
slope flattens out. In such a case, the wetlands are hydrologically connected, although it may
not appear so on the surface. Figure 13 depicts one of these wetlands, a sedge-dominated,
seasonally flooded opening with pockets saturated to the surface (indicated by cattails in the

Figure 13: Sedge and cattail-dominated wetland typically of the area.
foreground. Many of these wetlands are peat-forming, although in this area they tend to be
sedge-dominated, rather than having true fen vegetation.
The Army Corps’ determination of no jurisdiction in this case (2007-78-MTH) described the
wetland as a “palustrine pothole wetland, spring fed, no outlet,” and applied the SWANCC
decision to determine that the wetland was not protected. This determination was issued on
February 26, 2007, after the Rapanos case had been decided but prior to the EPA and
Department of the Army issuing guidance on the interpretation of the decision. Although
guidance had not yet been issued instructing field officials on how to apply Rapanos, it does
not appear that Rapanos was applied although it had been issued by the Supreme Court. This
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is despite the fact that the wetland in question is part of a complex of interconnected wetlands
that form an important habitat matrix for mammal and birds in the Swan River drainage even if
surface hydrological connections are not apparent. Even if Rapanos had been applied, one
thing is clear: this wetland would have almost certainly been protected by the Clean Water Act
prior to SWANCC and here those protections were removed.

Conclusion by Linda Vance, Bruce Farling, Montana Trout Unlimited, and Jim Murphy,
National Wildlife Federation
It is clear that the SWANCC decision, in particular, has led to confusion, and more
significantly, to an inability to extend CWA protection to all Montana’s waters. Wetlands
lacking surface water connection provide critical habitat support to wildlife, especially when
they are far removed from other wetlands or from streams and rivers. Wetlands that are part
of a complex of slope wetlands may appear isolated, but are almost certainly connected by
subsurface flows, and form an important habitat matrix.
Although we did not encounter any true fens in our visit, we want to mention the importance
of these habitat types in Montana. By definition, fens are groundwater-fed, and rarely have a
defined outlet, although they contribute significant amounts of water to downstream habitats.
With thick peat layers that typically take hundreds or thousands of years to form, fens are
some of the most diverse wetlands found in Montana (Chadde and Shelly, 1998), and are
home to most of our orchid species of concern and to many other uncommon plants. In the
Flathead subbasin alone, the Montana Natural Heritage Program mapped over a thousand of
these unique wetland habitats, almost half of them on private land. Under current Clean
Water Act interpretations, these significant natural resources are likely without federal
protection.
We note, too, that our review only covered situations where people know that wetlands are
potentially protected by the law, and that any dredging or filling will require a permit. Most of
Montana’s isolated wetlands are prairie potholes, most half an acre or less (Vance 2009), and
often on private agricultural land in the Northern Glaciated Plains. Particularly in drought
years, these wetlands are flooded for such a short period of time that farmers regard them as
nothing more than a damp spot in their fields. But these prairie potholes, again taken as a
matrix or mosaic of wetlands rather than as individual wetland occurrences, are considered to
be the most important breeding habitat for waterfowl in North America, with production
estimates ranging from 50% to 80% of the continent’s main species (Batt et al. 1989).
Wetlands, even when isolated from other water bodies, are a vital ecosystem component, a
fundamental link in maintaining the chemical, physical and biological integrity of the nation’s
waters. The decisions in SWANCC and Rapanos lack ecological insight and leave critical
Montana habitats at risk of destruction.
It is also worth noting that while this report does not detail impacts to ephemeral and
intermittent streams, protections for these are also in doubt. Many of Montana’s prized trout
waters –often supporting fish species of concern like the Westslope Cutthroat Trout and Bull
Trout--are fed in part by intermittent streams originating as snowmelt in the mountains. These
ephemeral and intermittent streams often flow through privately-owned land before joining the
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mainstem, and land use activities in adjacent uplands can contribute substantial amounts of
sediments and nutrients to downstream waters, as well as disrupting flow. With the
uncertainties surrounding the Clean Water Act, these ephemeral and intermittent tributaries
should be considered at risk.
Dropping protection for these channels could have significant adverse effects on Montana’s
aquatic communities. More than 60 percent of streams in the eastern and central Montana
are ephemeral, while almost 30 percent are intermittent. In some areas, there are no
perennial streams at all (Vance 2009). In Western Montana, an estimated 30 percent of
stream channels are ephemeral and between 15 and 25 percent of reaches, depending on
location, are intermittent in nature (Vance 2009). Fish, amphibians and macrointertebrates
can subsist in pools in ephemeral and intermittent channels during dry periods (Zale et al
1989). Intermittent and ephemeral channels can be important nursery areas before cessation
of flows. Intermittent reaches can serve as seasonal barriers for predators, providing
headwater refugia for spawning and rearing.
Thirteen of 18 intermittent streams studied in Eastern Montana’s Charles M. Russell National
Wildlife held 19 species of fish, including 14 native species (Bramblett et al 2000). Most of
these streams were not flowing at the time they were inventoried and fish were captured from
residual pools.
A review of literature to determine potential affects of coal-bed methane discharges in
Southeastern Montana determined that many species occupied streams with intermittent
discharges, and that they could be adversely affected by well-head discharges that created
more regular flows (Davis et al 2006). In western Montana, biologists have long determined
that intermittent stream reaches are critical for salmonids, especially native species. Petty,
Cedar, Fish and Trout Creeks, tributaries of the Middle Clark Fork river, as well as Little St.
Joe Creek, a tributary of the St. Regis River, all have intermittent reaches that serve as
corridors for migrating salmonids during periods they flow (Ladd Knotek, MTFWP, personal
communication, 2003). Monture Creek, Dunham Creek, Dick Creek, the Landers Fork and
the North Fork of the Blackfoot River, tributaries of the Blackfoot River, as well as Morrell
Creek, a tributary of the Clearwater River, also include intermittent reaches that are used
seasonally as migration routes or foraging areas by native bull trout and cutthroat trout (Greg
Neudecker, USFWS, personal communication 2003; Shane Hendrickson, USFS, personal
communication, 2003).
Pierce et al (2007) concluded that intermittent reaches of tributaries in the Blackfoot River
drainage need protection in order to conserve seasonal habitat connectivity for native
salmonids. Intermittent reaches are also important for introduced but wild populations of
salmonids. Dry Creek, a tributary of the Missouri River near Townsend, Montana, does not
flow in most years from Oct. to March, but it still serves as a recruitment source for wild
rainbow trout (Ron Spoon, MTFWP, personal communication, 2003). A 1991 trapping effort
for an intermittent reach of Dry Creek during July and August, when water was flowing,
netted more than 8,000 rainbow fry, the result of spawning that occurred earlier in the spring.
As such, it is important to protect these vital resources.
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